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VOLUNTARY POOLING IN CANADIAN OIL AND GAS LAW 


Wituiam H. Ancus* 


Two recent cases have thrust the concept of pooling freehold lands in oil 
and gas law into the limelight for the first time in Canada." Our courts have 
been in the enviable position of breaking new ground and rendering decisions 
which undoubtedly will shape the future of pooling in this country. It would 
seem worthwhile therefore to examine these first steps.” 


The Concept of Pooling 


Pooling is not of course an abstract unrelated idea. It serves many purposes. 
From a conservation point of view it is but a part of a broader concept, that of 
maximum recovery from a subsurface oil and gas reservoir.’ To achieve this 
object, it is necessary to consider the oil and gas reservoir as a whole. Un- 
fortunately the conservation approach does not coincide with the prevailing 
rule of capture. This latter principle was established early in the develop- 
ment of oil and gas law, its chief merit being convenience.’ It dictates that 
the party who reduces oil and gas to surface possession on his land will be 
recognized as owner nothwithstanding the fact that the oil and gas so recovered 
has been drained from underneath the surface of an adjoining or neighbouring 
property owner. A premium is thus placed on drilling and producing oil and 
gas as fast as possible so as to recover the substances underneath one’s own 
property in self-defence and also drain adjoining lands if possible. Although 
normally a landowner is entitled to the minerals in place beneath his surface, 
presuming that they are not expressly reserved or owned by someone else, where 
oil and gas is concerned the nature of these substances and the anarchic rule 
of capture lead to an unusual exception. A landowner may lose the oil and gas 
in place beneath his surface by drainage and have no legal recourse against 
the party who reduced it to possession on neighbouring land. 


As a consequence, United States courts have come to the rescue of a lessor by 
imposing upon the lessee an implied convenant to protect against drainage.” The 
lessee must therefore either drill an offset well on the lessor’s land to prevent 


*William H. Angus, B.A., LL.B. (Toronto), LL.M. (Columbia), Assistant Professor, Faculty 
of Law, University of Alberta. 


1Shell Oil Company v. Gunderson [1960] S.C.R. 424, on appeal from (1959) 28 W.W.R. 
506 (Alta. C.A.); Shell Oil Company v. Gibbard (1961) 26 D.L.R. (2d) 400, (1961) 
34 W.W.R. 117 (Alta. C.A.). 

2Consideration is given here to pooling under freehold leases only and no attempt is made 
to examine situations where Crown leases are involved. 

8An introduction to principles of oil and gas conservation is given in Williams, Maxwell and 
Meyers, Cases and Materials on the Law of Oil and Gas (1956) c. 3, p. 76 et seq. For 
a discussion of some of the technical aspects of petroleum reservoirs, see Murphy (ed.), 
Conservation of Oil & Gas (1949) c. 1, p. 3 et seq. 

4On the rule of capture, see Myers, The Law of Pooling and Unitization (1957) p. 18 
et seq., and Williams et al, op. cit., supra, footnote 3, at p. 77. 

5Myers, op. cit, supra, footnote 4, at p. 19, notes that: “Another explanation for the origin 
of the law is the fact that there was no way of ascertaining with any degree of accuracy the 
origin of the oil or gas that was produced from a well.”. 

6On this covenant see Merrill, Covenants Implied in Oil and Gas Leases (2nd ed., 1940), c. 
V, p. 232 et seq. Concerning implied covenants generally in Canada, see Lewis and 
Thompson, Canadian Oil and Gas (current) vol I, div. A, § 121. 
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drainage or risk payment of damages which may well be measured by speculative 
loss.’ There is a particular hardship where the lessee also holds a lease in 
respect of adjoining property on which a producing well is draining the lessor’s 
land.* The lessee in this situation must pay a royalty to the adjoining land- 
owner which includes royalty on the oil and gas drained from the lessor’s land 
while remaining liable to the lessor for loss of this royalty or even speculative 
damages. In effect the lessee finds himself obligated to pay a double royalty 
at least. To drill an offset well instead would involve him in needless drilling 
expense since he can efficiently drain the whole reservoir with the one well on 
the adjoining land. It was specifically to meet this and related problems that 
a pooling clause was inserted in the lease. Lands under two or more leases 
may be pooled together so that one producing well anywhere on the pooled 
lands will be deemed production under each lease and the royalty will be 
apportioned to each lessor on a prearranged basis.’ 


Pooling is also commonly employed to meet spacing requirements for drill- 
ing and production laid down under oil and gas conservation statutes.'” In 
many of these situations, the leases for lands within a prescribed spacing unit 
will be held by different lessees. This may raise a number of complex problems. 
Providing that all the leases contain a suitable pooling provision, the lessees 
may pool by mutual agreement. In other instances however, some lessees for 
reasons of their own will not wish to pool, or their leases will not contain 
adequate pooling provisions in the situation. It is in this type of circum- 
stance, where voluntary pooling has broken down or is inapplicable, that most 
conservation statutes step in and provide machinery for compulsory pooling."’ 

Voluntary pooling is to be contrasted to compulsory pooling.’” In the 
former, pooling takes place at the will of one or both of the parties to a lease. 
It goes without saying that if a lessor and lessee should mutually agree to 
pooling, there is no problem. Almost all freehold oil ard gas leases now 
contain a pooling provision permitting the lessee to pool in his discretion under 
certain terms and subject to certain conditions. The parties have thus agreed 
to pooling in advance. It is not open to the lessor, having so agreed, to object 
when the lessee actually initiates pooling proceedings. Pooling in this manner 
is of course dependant upon the relevant lease provisions. It is obvious that 








7Speculative loss takes into account the fact that the lessor might have sold his royalty 
interest at an inflated value when and if drilling operations had been commenced. Specula- 
tive damages were awarded in Albrecht v. Imperial Oil Limited (1957) 21 W.W.R. 560 
(Alta.). There is dispute in some quarters as to whether speculative loss should be re- 
cognized by the courts. 

8This was the situation in Albrecht v. Imperical Oil Limited, supra, footnote 7, but instead 
of an implied covenant, the lease in that case contained an express provision for protection 
against drainage. 

It will be apparent that the basis for sharing royalties among lessors wilt be of considerable 
importance. Ordinarily the amount of acreage included in the pooled unit is the measure. 
Inequities may result however where only a small portion of one lessor’s acreage is actually 
over the ol and gas resevoir but the whole of his lands are pooled in the unit. Other 
difficulties also accompany apportionment on an acreage basis. 

10Conservation statutes are in force in the provinces of Alberta, British Columbia, Manitoba, 
Ontario and Saskatchewan. Ontario was the first to enact such legislation in 1921. Alberta 
follcwed suit in 1932 for the Turner Valley field. 

11See The Oil and Gas Conservation Act, 1957 (Alta.) c. 63, s. 73, 74 and amendments 
thereto, for an example. 

12Myers, op. cit., supra, footnote 4, at p. 59, discusses situations which do not fall under either 
voluntary or compulsory pooling. They are termed “equitable pooling” and lie somewhere 
between the voluntary and compulsory categories with characteristics of each. 
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the permutations and combinations will be almost innumerable owing to the 
latitude permitted by agreement between the parties. Voluntary pooling is a 
rather loose arrangement at best and from a conservation point of view is 
clearly inadequate.'" As a result compulsory pooling pursuant to statute was 
designed to fill the vacuum and give priority to the conservation point of view 
nothwithstanding the fact that it conflicts with the interests of the parties to 
the lease. The problem of resolving these conflicting interests is not an easy 
one but time appears to have established that the element of compulsion has 
not worked unfairly and the public interest in conservation has been well 
served. 


We shall be concerned here with voluntary pooling under a pooling pro- 
vision in a lease. The cases of Shell Oil Company v. Gunderson in the Supreme 
Court of Canada and Shell Oil Company v. Gibbard in the Supreme Court of 
Alberta, Appellate Division will be used to illustrate the difficulties inherent 
in this form of pooling.” 


Shell Oil Company v. Gunderson 


By a petroleum and natural gas Icase dated July 19, 1950 and in con- 
sideration of a $2,500 bonus payment and royalties reserved in the lease, Shell 
obtained the right to produce oil and gas from a quarter section of land owned 
by one Morris. The primary term was to continue for a period of five years 
or so long as oil and gas were produced from the lands, with a delay rental 
payable annually throughout the primary term in lieu of production. At no 
point in the five year period was a well drilled on the lessor’s quarter section. 
Delay rentals were paid prior to the anniversary date in each year of the primary 
term to keep the lease in force." In 1952 however, Shell drilled a gas well on 
the northeast quarter of the same section, Morris’ land being the southeast 
quarter. Although this well was capable of production, it was not connected 
to a gathering system and was therefore capped. 


In June of 1955 with the Morris lease about to expire the next month, Shell 
served a notice dated the 22nd upon Gunderson, executor under the last will 
and testament of Morris who was by this time deceased, purporting to pool the 
Morris quarter with the remainder of the section to form a drilling unit as 
defined in the lease and prescribed by government regulations.’ Clause 9 of 
this lease provided: 

“The Lessee is hereby given the right and power at any time and from time to time to pool 
or combine the said lands, or any portion thereof, with other lands adjoining the said lands, 
but so that any one such pool or unit (herein referred to as a ‘unit’) shall not exceed one 
drilling unit as hereinbefore defined, when such pooling or combining is necessary in order to 
conform with any regulations or orders of the Government of the Province of Alberta or any 
other: authoritative body, which are now or may hereafter be in force in relation thereto. In 


the event of such pooling or combining, the Lessor shall, in lieu of the royalties elsewhere 
herein specified, receive on production of leased substances from the said unit, only such 


13Some of the inadequacies have been suggested in the previous paragraph. 

14Williams et al, op. cit., supra, footnote 3, at p. 84; Myers, op. cit., supra, footnote 4 at p. 208. 

15Supra, footnote 1. 

16Canadian Fina Oil Ltd. v. Paschke (1957) 21 W.W.R. 260 (Alta. C.A.), affirming (1956) 
19 W.W.R. 184, dictates that payment on the anniversary date will not be sufficient. Delay 
rentals must be received by the lessor or his depository on the day before the anniversary 
date to maintain the lease in good standing. The usual form of lease will expire therefore 
at midnight between the day before and the anniversary date. It is possible of course to 
word a lease so as to avoid these difficulties. 

17Note that Shell purported in the notice to form a “drilling unit”. The implications of this 
are discussed in connection with Shell Oil Company v. Gibbard, infra, at p. 489. 
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portion of the royalties stipulated as the area of the said lands placed in the unit bears to the 
total area of lands in such unit. Drilling operations on, or production of leased substances 
from, any land included in such unit shall have the same effect in continuing this Lease in 
force and effect during the term hereby granted, cr any extension thereof, as to all the said 
lands, as if such operation or production were upon or from the said lands, or some portion 
thereof.””!8 

Shell tendered a cheque for $50 with this notice presumably relying on clause 3 

in the lease which stated: 

“3. Provided no royalties are otherwise paid hereunder, the Lessee shall pay to the Lessor 
each year as royalty the sum of Fifty Dollars ($50.00) for all wells on the said lands where 
gas only or primarily is found and the same is not used or sold, and while the said royalty 
is so paid each such well shall be deemed to be a preducing well hereunder.”!” 

Gunderson refused to accept this cheque and did likewise when Shell tendered 
a further $50. by cheque in each succeeding year. Shell then brought the 
action to determine whether the lease was still in force and effect or whether 
it had expired in July, 1955 at the end of the primary term.”° 


In The Supreme Court of Canada 


Mr. Justice Martland for the Court pointed out that clause 9 by itself did 
not appear to extend the primary term of five years in the Gunderson situation.’ 
The concluding sentence of this clause states that: 

“Drilling operations on, or production of leased substances from, any land included in such 

unit shall have the same effect in continuing this Lease in force and effect during the term 

hereby granted, or any extension thereof, as to all the said lands, as if such operation or 
production were upon or from the said lands, or some portion thereof.”*!4 
Drilling operations were not in progress on the unit upon-éxpiry of the primary 
term of the Morris lease nor was there actual production of oil and gas from 
the unit at that time. There was on the other hand a capped gas well on the 
northeast quarter of the unit. But clause 9 did not expressly provide that a 
capped gas well on the unit would extend the primary term.~ 


At this point, Shell argued that the provisions of clause 3 in conjunction 
with clause 9 covered the situation. It was contended that the capped well on 
the northeast quarter was deemed to be a producing well by virtue of the 
operation of clause 3, and thus production was to be deemed for the purposes 
of clause 9 which extended the primary term during “production of leased 
substances”.”* But Mr. Justice Martland noted in reply that clause 3 was 
restricted in its operation to capped wells “on the said lands”. “Said lands” was 
earlier defined in clause 1(c) of the lease to mean: 


iy 


. all the lands hereinbefore described or referred tc, or such portion or portions thereof 
as shall not have been surrendered.”’?4 








1811960} S.C.R. 424, at p. 427; (1959) 28 W.W.R. 506, at p. 509 (Alta. C.A.). 

19] bid., at p. 426, and p. 507. 

“0Tt will be observed that the question was not directed to the validity of the pooling nor was 
this latter point decided in the Supreme Court of Canada. The Supreme Court of Alberta, 
Appellate Division hinted that the pooling might be invalid and in Shell Oil Company v. 
Gibbard which followed, decided that this was the case. See infra, at p. 490. 

21Since his appointment to the Supreme Court of Canada from Alberta in January of 1958, 
Mr. Justice Martland has delivered judgment for the Court in almost all oil and gas cases. 

*1aThe italics are mine. Clause 9 is set forth in full supra, at p. 483. 

*211960} S.C.R. 424, at p. 429. 

23Although the point was not discussed in the Supreme Court of Canada, consider whether 
the requirement of “production of leased substances” in clause 9 is satisfied by the capped 
well “deemed to be a producing well” under clause 3. The point is discussed infra, 
at p. 487. 

2471960] S.C.R. 424, at p. 426 sets forth the relevant portions of clause 1. They are perhaps 
important when read together as will be seen shortly. 
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The “lands hereinbefore described” in the Morris lease were of course the 
southeast quarter belonging to Morris. Since the capped well was not located 
on the Morris lands and clause 3 was interpreted to be applicable only to a 
capped well on the Morris lands, it was held that clause 3 could not be invoked 
in this situation.” Shell answered this view by contending that the pooling 
notice of June 22, 1955 served to change the meaning of “said lands” in clausz 
3 thereafter to include the whole section.“’ This argument assumes that the 
pooling itself was valid and its validity was not questioned in the Supreme 
Court of Canada.’ Shell’s contention was derived from the introductory 
portion of clause 1: 
1. In this Lease, unless there is something in the subject or context inconsistent therewith, 
the expressions following shall have the following meanings, namely:”2* 
Mr. Justice Martland found that nothing in the subject or context of clause 3 
was inconsistent with giving to “said lands” its defined meaning.” But was it 
not really clause 9 and Shell’s pooling thereunder which was inconsistent with 
the defined meaning of “said lands”? Clause 1 commences by stating that the 
defined meaning shall prevail “unless there is something in the subject or context 
inconsistent therewith”. The neat question is is “the subject or context of what, 
the lease as a whole or the clause in which “said lands” appears? Mr. Justice 
Martland apparently chose the latter alternative. Yet clause 1 opens with the 
words—“In this Lease,”. Moreover, clause 3 was only relevant in the Gunderson 
case when read in conjunction with the pooling provisions of clause 9. Shell’s 
argument was not without merit but the Supreme Court of Canada was con- 
fronted with two possible interpretations and its choice is now a matter of 
record. 
One might be inclined to write off the Gunderson case as turning solely on 
defective draftmanship in the lease. It is yet another example in a long line of 
strict interpretation in favour of the lessor.“’ At this point, it might be asked 


251960] S.C.R. 424, at p. 429 et seq. 


26Shell’s argument on this point does not seem to have been clearly stated in the reasons for 
judgment. 


27 Supra, footnote 20. 
28{1960] S.C.R. 424, at p. 426. The italics are mine. 


29] bid., at p. 430. His exact words were: “However, I cannot sce anything in the subject 
or context of clause 3 which is inconsistent with giving to the expression “said lands” its 
defined meaning in that clause.” He concluded the next paragraph which dealt with this 
same question by stating: “The subject and context of clause 3 in which the words “said 
lands” appear remain the same. There is not, in my view, anything contained in clause 9 
sufficient to provide that the existence of a non-producing gas well on some part of the 
unit, other than the quarter section, shall have the same effect in extending the terms of the 
lease as though it were upon the quarter section itself.” It is difficuly to tell whether this 
last sentence pertains to the previous argument in the paragraph or whether it is a general 
summation cf the reasons for judgment as a whole since the next and last paragraph of the 
judgment is only a brief statement of the result. 


80Summers, The Law of Oil and Gas (1959) vol. 2, § 372, p. 485 et seq. says concerning the 
rule of construction that oil and gas leases are to be construed in favour of the lessor and 
against the lessee: “While this expression is quite c in the cpinions, it is submitted 
that while viewed as a statement of fact it may be true enough, but that viewed as a rule of 
construction it has no sound foundation.” Summers’ argument in this regard is summarized 
in Lewis and Thompson, op. cit., supra, footnote 6, vol. 1, div. A., § 100. Summers con- 
cludes: “If a court has carefully studied the evolution of the various clauses of the oil and 
gas lease from the beginning of the industry, understands their purpose, and the limitations 
which have been placed upon them from time to time. by judicial decisions, is fully cognizant 
of the social and economic policy respecting the production of oil and gas as exemplified by 
current legislative enactment, he is far more capable of rendering justice to all concerned in 
the construction of an oil and gas lease than if he merely applies some often repeated rule 
of construction of such instruments.” 
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why the courts do not look upon an oil and gas lease as a commercial contract 
to be construed liberally in order to carry out the object of the parties? This 
rather fundamental question was settled long ago in favour of the lessor in 
U.S. jurisdictions and Canadian courts have apparently accepted the same 
point of view.”’ In the great majority of instances there is in fact little room 
for bargaining on the terms of a lease beyond the amount of the bonus, royalty 
and delay rental, if then. A lengthy printed form is placed before the lessor, 
the appropriate blanks are filled in and he signs. That he fails to appreciate 
the complexities of the document in almost every case is beyond doubt. This 
in itself would not seem to warrant such strict interpretation against the lessee. 
It is the one-sided content of the lease which has moved the court to intervene 
on behalf of the lessor. Not only has a strict approach been taken to interpreta- 
tion of the lease. In many instances U.S. courts have found implied covenants 
between the parties nothwithstanding attempts by the lessee to exclude them by 
express provision in the lease to the contrary.” Quite understandably, lessees 
are often unhappy with this situation but perhaps they are the authors of their 
own misfortune until they are willing to come together and draft a standard 
form of lease which is fair in its provisions to the lessor. Not until then can 
they expect a liberal interpretation of leases along the lines of commercial 
contracts. In the meantime, Canadian courts will continue to construe leases 
strictly and as a result in favour of the lessor.” 


In The Supreme Court of Alberta, Appellate Division 


Whereas the decision in the Supreme Court of Canada rested solely upon 
the inadequacy of the lease provisions, the reasons for judgment on appeal in 
Alberta raised a number of interesting questions in addition to finding that 
the lease provisions relating to pooling did not cover the Gunderson situation.” 
Mr. Justice Porter, in the course of his judgment stated: 


“While there are a number of considerations that cast doubt on the right of Shell to pool 
as it has done, an examination of the existing situation may usefully be made on the assumption 
that the right to pool exists.”° 


And later: 


“Having disposed of the issue before us on the foregoing grounds, it becomes unnecessary 
to consider the very serious questions as to whether in the circumstances there is any lawful 
right to pool, so as to excuse drilling, having regard to the provisions of The Oil and Gas 
Conservation Act, 1950, ch. 46 and the purposes for which sec. 3 thereof declares it was 
passed.””°6 

1950”. 


This oblique reference to the 1950 Act is hardly very enlightening in itself. 
A perusal of the 1950 Act will fail to reveal any provision directly governing 
pooling although certain sections relating to spacing, drilling and production 


may indirectly affect voluntary pooling.” It will be noted however that Mr. 
Justice Porter has limited his remarks on this point to “in the circumstances”. 


31In addition to Summers, ibid., see Thornton, The Law of Oil and Gas (1932 with 1953 
supp.) vol 1, § 132, p. 238 et seq. Canadian Fina Oil Ltd. v. Paschke (1957) 21 W.W.R. 
260, at p. 263 (Alta. C.A.) among others, indicates the position of Canadian courts. 

32See Merrill, op. cit., supra, footnote 4. 

38Lewis and Thompson, op. cit., supra, footnote 6, vol. 1, div. A, § 100. 

34(1958) 28 W.W.R. 506 (Alta. C.A.). 

85[bid, at p. 510. 

36[bid. The name of the Act should read: “The Oil and Gas Resources Conservation Act, 


87See for example, sections 20, 30 and 34. The 1950 Act has now been repealed and replaced 
by The Oil and Gas Conservation Act, 1957 (Alta.), c. 63. 
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In answer to the question of what “circumstances” relate the Gunderson 
situation to the 1950 Act, clause 9 of the lease gives the lessee the right to pool 
“when such pooling or combining is necessary in order to conform with any 
regulations or orders of the Government of the Province of Alberta or any 
other authoritative body, which are now or may hereafter be in force in relation 
thereto.”** In fact, Drilling and Production Regulations under the 1950 Act 
required a normal spacing unit of one section for a gas well.” Presumably 
Shell relied on these Regulations in purporting to pool under clause 9. If it 
was not necessary to pool in June of 1955 in order to conform with government 
regulations or orders however, Shell may not have had the right to pool. This 
argument was fully developed a short while later by this same Court in Shell 
Oil Company v. Gibbard.“ Otherwise it is difficult to draw any substantial 
conclusion from Mr. Justice Porter’s remarks.”* 


Chief Justice Ford, while concurring with Mr. Justice Porter, made addi- 
tional observations.” He first referred to the primary term of 5 years in the 
habendum clause, with provision for extension “so long thereafter as the leased 
substances or any of them are produced from the said lands”. A subsequent 
proviso permitted extension of the lease beyond the 5 year term if “the lessee 
is then engaged in drilling or working operations thereon” and so long as any 
production resulting therefrom continued. The Chief Justice then commented: 


“In my view this supports the interpretation that the intention of the parties was that 
the primary term of five years could be extended only if the leased substances were being 
produced, or, if not, that drilling or working operations were then engaged in. It follows 
that even if clause 9 could be invcked by the appellant, it cannot assist in extending the 
primary term.”4* 


One possible inference from this passage is that a capped gas well even if it 
were on the Morris lands would not amount to “leased subtances . . . produced 
from the said lands” as required by the habendum clause to extend the primary 
term. Clause 9 labours under the same difficulty since it specifically states 
that: “Drilling operations on, or production of leased substances from, any 
land included in such unit shall have the same effect in continuing this Lease 
in force and effect during the term hereby granted or any extension thereof, 
as to all the said lands, if such operation or production were upon or from the 
said lands, or some portion thereof.”** At this point, clause 3 of the lease 
becomes relevant. It would be argued that the lease must be read as a whole 


38The italics are mine. Clause 9 is set forth in full, supra, at p. 483. 


“9They art set forth so far as relevant in Shell Oil Company v. Gibbard (1961) 26 D.L.R. 
(2d) 400, at p. 404; (1961) 34 W.W.R. 117, at p. 121 (Alta. C.A.). 

40(1961) 26 D.L.R. (2d) 400, at p. 403; (1961) 34 W.W.R. 117, at p. 120 (Alta. C.A.), 
discussed infra, at p. 491 et seq. 

41Section 3 referred to at the end of the passage describes the intent, purpose and object of 
the 1950 Act in the most general of terms. It would seem that, far from being contrary 
to the aims of conservation there stated, Shell’s purported pooling would be in accordance 
with them. Lewis and Thompson, op. cit., supra, footnote 6, vol. 1, div. A, s. 117 offer 
the following explanation: “The court must be referring to pooling after drilling and pro- 
duction, and probably alludes to the purpose stated in s. 3 (now s. 4) of affording to each 
owner the opportunity of obtaining his just and equitable share of the production cf oil 
and gas. It is difficult to conceive how the pooling clause, whether authorizing pocling 
before or after drilling, results in inequality in view of the usual apportionment of royalty 
provisions, and when it is realized that pooling is necessitated by spacing regulations, which 
are measures for the prevention of both economic and physical waste, it seems improbable 
that the Act should restrict the right to stipulate a pooling clause in the lease.” 

42(1959) 28 W.W.R. 506 (Alta. C.A.). 

43]bid., at p. 507. 


44Clause 9 is rendered in full, infra, next page. The italics are mine. 
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and that clause 3 covers the situation where a gas well is capable of production 
but no market is immediately available. But does it? Clause 3 provides that 
a capped gas well in these circumstances “shall be deemed to be a producing 
well hereunder”.*” The question remains whether “a producing well” deemed 
under clause 3 satisfies the requirement of “leased substances . . . produced 
from the said lands” set forth in the habendum clause. Likewise the pooling 
provision in clause 9 requires “production of leased substances”. In view of 
the strict judicial interpretation of leases, it would appear that habendum, shut- 
in royalty and pooling clauses should take into account these defects if the 
lessee wishes to protect himself against the possible consequences. 


Secondly, the Chief Justice considered the time of pooling: 


“Furthermore, in my opinion, the l-ase contemplated that pooling, if resorted to, should 
be decided upon prior to drilling for the purpose of forming a drilling unic so as to develop 
the area included in the unit, and this would include selecting the site for the well. It did 
not contemplate combining this land with cther land, although contiguous, after a well had been 
drilled cn such other land. To allow this would be to destroy the purpose contemplated by 
the parties.”4° 


What the lease contemplated in this regard can best be determined by examina- 
tion of clause 9. 

“9. The Lessee is hereby given the right and power at any time and from time to time 
to pool or combine the said lands, or any portion thereof, with other lands adjoining the said 
lands, but so that any one such pool or unit (herein referred to as a ‘unit’) shall not exceed one 
drilling unit as hereinbefore defined, when such pooling or combining is necessary in order to 
conform with any regulations or orders of the Government cf the Province of Alberta or any 
other authoritative body, which are now or may hereafter be in force in relation thereto. In 
the event of such pooling cr combining, the Lessor shall, in lien of the royalties elsewhere 
herein specified, receive on production of leased substances from the said unit, only such 
portion of the royalties stipulated herein as the area of the said lands placed in the unit bears 
to the total area of lands in such unit. Drilling operations on, or production of leased sub- 
stances from, any land included in such unit shall have the same effect in continuing this Lease 
in force and effect during the terms hereby granted, or any extension thereof, as to all the 


said lands, if such operation or production were upon or from the said lands, or some portion 
thereof.”’+7 


The phrase “at any time and from time to time” would seem to indicate that 
pooling might be pursued either before, during or after drilling, provided of 
course that it was necessary in order to conform with the prescribed regulations 
or orders.** If the only time that it was necessary to pool in order to conform 


to government regulations was to meet spacing requirements prior to drilling, 
then the Chief Justice’s observation would be quite correct.” 


In the opinion of the Chief Justice, “. . . the lease contemplated that pool- 
ing, if resorted to, should be decided upon prior to drilling for the purpose 
of forming a drilling unit so as to develop the area included i in the unit ...”.”" 
But clause 9 ag distinguishes a “pool or unit” from a “drilling unit” by 
stating that the “. . . pool or unit (herein referred to as a ‘unit) shall not 
exceed one ellen unit as hereinbefore defined. . .”. Thus a “pool or unit” 


45 5See. supra, at p. 484, where clause 3 is reproduced in full, 

46(1959) 28 W.W.R. 507, at p. 508 (Alra. C.A.). 

47The italics are mine. 

48This prov:so is discussed at length in connection with the Shell Oil Company v. Gibbard 
case, infra, at p. 491 et seq. 

49]bid at p. 491. 

50The italics are mine. Netice that the Chief Justice first speaks of “‘a drilling unit”, then 
ng yer afterwards mentions “the unit”. Is the word drilling implied in the reference 

“the unit” or was it intended otherwise? The discussion which immediately follows in 


this article emphasizes the importance of the distinction between “drilling unit” and “unit” 
in clause 9 of the lease. 
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formed under clause 9 need not necessarily be a “drilling unit”. It may be less 
than a “drilling unit” but not more. This distinction is maintained throughout 
clause 9. Clause 1(b) of the lease defines a “drilling unit” as follows: 
“Drilling unit’ shall mean a section, legal subdivision or other unit of land representing 
the minimum area in which any well may be drilled on or in the vicinity of the said lands as 
defined or prescribed by or under any law of the Province of Alberta now or hereafter in 
effect govering the spacing of petroleum and for natural gas wells.”®! 
Its nomenclature and definition indicate that a “drilling unit” will be of im- 
portance prior to drilling. Is it not a fair conclusion that a plain unmodified 
“unit’, expressly differentiated in clause 9 of the lease from a “drilling unit”, 
does not bear the same time limitation attached by the word “drilling”? 


At the same time, it is interesting to note that Shell in its pooling notice to 
Gunderson stated that it “. . . hereby pools and combines . . . so as to form 
a drilling unit as defined in the said lease .. .”."* Clearly it was unnecessary 
for Shell to be concerned about a “drilling unit” at this stage since the drilling 
of the well had long been completed and drilling requirements presumably met 
at that time. However the lands subject to pooling here were equal in size to 
the normal “drilling unit” for gas wells and were so described. Where a lessee 
sets out to drill an oil well under quarter section spacing regulations and brings 
in a gas well normally requiring full section spacing, pooling with adjoining 
lands subsequent to drilling is a logical and forseeable consequence. Practically 
speaking, the concept of voluntary pooling was designed to apply to the many 
and varied situations which arise before and after drilling.””. Although each 
lease must be interpretted on its own merits, it would be a most unusual docu- 
ment which expressly or impliedly endeavoured to restrict pooling to the period 
before drilling. 


Shell Oil Company v. Gibbard 


This is the sequel to the Gunderson case.” It concerned the southwest 
quarter of the same section and arose following the decision of the Supreme 
Court of Canada in Gunderson. The facts are slightly different. This lease 
was dated September 16, 1949 and its primary term ran for ten years instead 
of five. Notice of the purported pooling was also served upon Gibbard but it 
was dated August 2nd, 1955 whereas the notice to Gunderson bore the date 
June 22nd, 1955. It might be noted that the Gunderson lease was due to expire 
on its anniversary date of July 19th, 1955.°° By 1959 a market had become 
available for gas from the capped well on the northwest quarter. An applica- 
tion was made to the Conservation Board on May 21st, 1959 by Devon-Palmer 
Oils Limited as successor in interest to Shell, for a special spacing unit consist- 
ing of the north half and Gibbard’s southwest quarter of the section but 


51This definition will be found in [1960] S.C.R. 424, at p. 426, and (1959) 28 W.W.R. 506, 
at p. 510 (Alta. C.A.). 

2] bid., at pp. 428, 508. The italics are mine. 

53Myers, op. cit., supra, footnote 4, at p. 53 et seq., explains why and in what circumstances 
voluntary pooling became a “practical necessity”. 

“4 Supra, footnote 1. The Gibbard case is presently on appeal to the Supreme Court of Canada. 

55For the sake of clarity in identifying the Morris lease with the Gunderson case, the Morris 
lease has been termed “the Gunderson lease”, Gunderson of course being the executor of 
Morris’ estate. Mr. Justice Johnson has done likewise in the Gibbard case. Concerning 
the time of expiry of this lease, see supra, footnote 16. Mr. Justice Johnson commented: 
“It is obvious that the sole purpose of pooling at that time was an attempt to continue the 
life of the Gunderson lease which was then about to expire.”: (1961) 26 D.L.R. (2d) 400, 
at p. 404; (1961) 34 W.W.R. 117, at p. 121 (Alta. C.A.). 
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excluding Gunderson’s southeast quarter."” On the June 24th following, an 
order of the Board was issued creating the unit requested as of July Ist, 1959. 
Production commenced in July of that year and continued thereafter. Gibbard 
however refused all payments tendered as his share of the royalty, and claimed 


that the lease had expired at the end of its primary term on or before September 
16th, 1959.°" 


One again the same clause 9 of the Shell lease was before the Appellate 
Division. In this case however there was production prior to expiry of the 
primary term and the question was directed to the validity of the pooling itself. 
It will be remembered that the Supreme Court of Canada in the Gunderson 
case did not consider whether the pooling was invalid. It merely held that the 
Gunderson lease had expired since there was neither production from the 
pooled unit nor drilling in progress upon it, these being the only grounds under 
clause 9 for extending the primary term.” 


Mr. Justice Johnson in a thoughtful judgment held against Shell on two 
points.” Firstly, he decided that since the pooling had become ineffective as to 
the Gunderson quarter, it could not be considered valid as to the remaining 
three quarters." This conclusion was expressly stated to have been reached 
without consideration of The Oil and Gas Resources Conservation Act, 1950 
and Regulations thereunder." Although the reasons for his opinion were not 
fully spelled out, perhaps since Mr. Justice Johnson preferred to rely upon his 
second point, there would appear to be considerable merit in it. Does not the 
pooling provision contemplate the continued participation of all parties to the 
pooling? Nothing in clause 9 indicates otherwise and everything seems to be 
based upon this assumption. The withdrawal of one party may destroy the 
conditions upon which the pooling was founded. It might also be that without 
the lands of the departed party, there could not have been a pooling in the first 
place. This would surely militate against the pooling being valid for the 
remainder. Furthermore parties to a pooling may be prejudiced by the de- 
parture of one. It does not follow however that the loss of one party will 
necessarily prejudice the remainder since this will depend on subsequent events. 
For example, there could quite conceivably be a greater return to those still 
within the pooling since they might share the royalties which would have been 
paid to the departed party, depending of course on the circumtances. In the 
case at hand, it is not clear that Gibbard was adversely affected by the loss of 
the Gunderson quarter from the pooling. However it is doubtful whether Shell 
could have pooled in the first instance without the Gunderson quarter since a 
pooling of three quarter sections would not have been “necessary in order to 


conform with any regulations or orders” as laid down in clause 9 when a one 


“6D evon-Palmer Oils Limited was also included in the Gibbard action. The statutory name 
of the Board is the “Oil and Gas Censervation Board”: St. Alta. 1957, c. 63, s. 2(a) and 6. 

57See supra, footnote 16 concerning the exact time of expiry of a lease. 

“Supra, footnote 20. 

'9Ford, C.J.A., Macdonald, Porter, Johnson and Smith, JJ.A. concurred with Mr. Justica 
Johnsen. 

60(1961) 26 D.L.R. (2d) 400, at p. 403; (1961) 34 W.W.R. 117, at p. 120 (Alta. C.A.). 
It may be that Mr. Justice Johnson’s remarks on this point are merely obiter however in 
light of his reliance on the second point. 


“1 Aside from Mr. Justice Johnson’s second point, could the 1950 Act and Regulations bear on 
this question in any other way? 
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section spacing unit for a gas well was in fact required by the Regulations.” 


The second ground, which Mr. Justice Johnson seemed to prefer, concerned 
the validity of the pooling at the time of its inception. In his opinion, the 
purported pooling of the four quarter sections in 1955 was not “necessary in 
order to conform with any regulations or orders of the Government of the 
Province of Alberta or any other authoritative body” as dictated by clause 9, 
despite a Regulation stating that the normal spacing unit for a gas well was 
one section.”’ After an examination of relevant statutory provisions and 
regulations,"’ Mr. Justice Johnson concluded: 

“Tt will be seen that spacing units are only required (as far as this appeal is concerned) 
where there are applications either (a) to drill any well, or (b) to undercake any producing 
operations. At the time the notice was given in 1955, a permit for drilling an oil well had 
been obtained for the well on the adjoining quarter which turned out tc be a gas. well only. 
As I have mentioned, there was no ready market for this gas and the well was shut in. There 
being then no intention to preduce this gas there was no need to apply for a permit to produce 


the well. Under these circumstances, it could nct be said (ta quote the words in the lease) 
that pooling was ‘necessary in order to conform with any regulations or order’... . "6° 


It appears that the Court may have been labouring under a slight misappre- 
hension at this point. The above passage distinguishes between (a) an 
applicatiton for a permit to drill a well, and (b) an application for a permit to 
produce this well. Section 17(1) in the 1950 Act was probably the source of 
this distinction. It said: 

“17—(1) No person shall commence to drill any well or undertake any operations 


preparatory or incidental to the drilling of a well or continue any drilling operations or any 
producing operations unless a license has been issued and is in full force and effect.”’6* 


As a matter of interpretation, it is perhaps arguable that section 17(1) required 
a separate license for producing operations but the better view seems to be that 
“a license”, meaning one only, was required for the activities described. In 
practice, only one license was ever granted by the Minister under the 1950 Act 
and this was issued prior to drilling. It was not necessary to obtain a second 
license for production." 


Regardless of which interpretation is correct, the reasoning of Mr. Justice 
Johnson that nothing in the Act or Regulations required Shell to have a full 
section spacing unit at the time of the purported pooling would seem to apply. 
It is even questionable whether anything in the 1950 Act or Regulations re- 
quired Shell to have a spacing unit of one section in order to produce gas from 


62Clause 9 is set forth, supra, at pp. 483 and 488. Regulation 3(2) prescribing a normal spacing 
unit of one section for a gas well, applicable here, is set forth in: (1961) 26 D.L.R. (2d) 
400, at p. 404; (1961) 34 W.W.R. 117, at p. 121 (Alta. C.A.). 

63] bid.. He said: “I think is it obvious that the sole purpose of pooling at that time was an 
attempt to continue the life of the Gunderson lease which was then about to expire.” 

‘4]bid., at pp. 403 and 120. The sections quoted from The Oil and Gas Resources Con- 
servation Act, 1950, (Alta.), c. 46, as amended, were 17(1), 20(1) (2) and 30(a). Drill- 
ing and Production Regulations 2(3) and 3(1) (a) (b) were also set forth. 

65(1961) 26 D.L.R. (2d) 400, at p. 404; (1961) 34 W.W.R. 117, at p. 121 (Alta. C.A.) 

66The Oil and Gas Resources Conservation Act, 1950 (Alta.), c. 46. 

®7Section 17(1) was repeated in The Oil and Gas Conservation Act, 1957 (Alta), c 63, s. 
18(1), with the change of one word only—the first “any” to “a”. Mr. Justice Johnson 
pointed out that in the 1957 Act, section 22(1) refers to a “license for a well” whereas the 
corresponding section 20(1) in the 1950 Act spoke of a “license to drill a well.” He con- 
cluded that under the 1957 Act a licence “would include the licence to produce”: (1961) 26 
D.L.R. (2d) 400 at p. 404; (1961) 34 W.W.R. 117, at p. 121. It is suggested however 


that a licence to produce was not required under the 1950 Act in the first place and the 
1957 Act merely clarifies the position. 
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the well."" On the other hand, paragraph 2(3) of the Regulations provided 
that “The normal spacing unit for a gas well is one section, ...”."" If a lessee 
brought in a gas well unexpectedly instead of an oil well as Shell did, assum- 
ing that normal spacing applied, did the language of paragraph 2 (3) by itself 
immediately require him to comply with the one section standard?"’ It seems 
arguable at least. 


Perhaps it is worth noting that clause 9 of the Shell lease said “necessary 
in order to conform with any regulations or orders”. If it had said “necessary 
in order to comply with any regulations or orders”, a mandatory meaning 
could more easily be inferred. But does not the word “conform” convey the 
impression of voluntary action? If so, pooling under clause 9 could have been 
validly undertaken to bring Shell into line with regulations or orders despite 
the fact that there was no immediate necessity of so doing. 


In the event of their 1955 pooling being declared invalid, Shell argued in 
the alternative that a new pooling of the remaining three quarter-sections had 
been effected. This contention rested upon the successful application to the 
Conservation Board for the special spacing unit consisting of these three 
quarter-sections, the Board’s order becoming effective July 1, 1959. At this 
point the Gibbard lease had more than two months of its primary term still 
to run.’ Production commenced in the month of July, 1959 and continued 
during successive months. One wonders why Shell or Devon-Palmer Oils 
Limited did not pool the three quarter-sections with the customary pooling 
notice immediately following the Board order. Such a pooling might have 
covered the risk of the 1955 pooling being held invalid. Since a special spac- 
ing order had been obtained and production was imminent, previous objections 


68The 1957 Act likewise appears to be deficient in this regard. It will be observed in addition 
that neither Act indicates that the license is to be issued specifically for an oil well and for 
an oil well only, or that it is to be for a gas well. For example, the 1950 Act speaks of “a 
well to be drilled for oil or gas” [s. 18(5), 19(1)], “‘a license to drill a well for the recovery 
of oil or gas from a spacing unit” [s. 20(1)], and “to drill for and produce oil or gas from 
a well” [s. 20(3)]. In the 1957 Act, the phrases, “a well to be drilled for the purpose of 
obtaining oil or gas” [s. 20(1)] and “‘a license for a well for the recovery of oil or gas” 
[{s.22(1)] are used. One possible inference is that a license for a well includes both an oil 
well and a gas well within its scope. That is, once a license has been granted, it matters 
not whether an oil well or a gas well is brought in since the license cover either eventuality, 
even if a gas well has been drilled on a unit spaced for an oil well. As a result, gas pro- 
duction under the licence may pzoceed without concern about spacing so long as before 
drilling, one satisfied the spacing requirement for an oil well and therefore obtained a valid 
licence which henceforth enabled one to produce “oil or gas”. This argument hinges on the 
interpretation of the word “or” as being conjunctive rather than disjunctive, a familiar 
problem of interpretation. 

®9Regulation 2(3) is fully stated in (1961) 26 D.L.R. (2d) 400, at p. 404; (1961) 34 
W.W.R. 117, at p. 121 (Alta. C.A.). 

Te will be perceived that if a lessee must comply with one section spacing, he will not be in 
serious difficulty if he holds all the leases within the spacing unit. Where two or more 
lessees are involved in the same spacing unit however, numerous problems arise. Some may 
not agree on the division of royalty proceeds; others may not have adequate pooling pro- 
visions in their leases. It was to meet situations of this nature that compulsory pooling 
provisions were enacted in The Oil and Gas Conservation Act, 1957 (Alta.) c. 63, s. 73 
et seq. 


It was dated September 16th, 1949 and ran for a primary term of 10 years: supra, at p. 489. 
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would seem to have been overcome.’” No such step was taken but Shell argued 
that either the Board order made after the hearing on the special spacing unit 
or the tendering of cheques for Gibbard’s share of the royalty for July and 
August of 1959 constituted a declaration and notice of a new pooling.” 
Gibbard was present at the hearing and presumably received notice or a copy 
of the Board's order. However Mr. Justice Johnson pointed out that pooling 
under clause 9 was intended to be independent of the spacing order and to 
“be an overt act evidenced by notice or otherwise” on the part of Shell.”* It 
should perhaps be noted that the Board has authority under the 1957 Act to 
make a pooling order but did not do so on this occasion."” So far as the 
tendering of royalty cheques was concerned, they were stated to have been paid 
“pursuant to pooling notice delivered under the said lease, dated August 2nd, 
1955” and thus could hardly have manifested a new pooling. 


The Future of Voluntary Pooling 


Although both the Gunderson and Gibbard cases turn on interpretation of 
a pooling clause in one specific lease, they illustrate the difficulties which lie 
ahead in the area of voluntary pooling.’" These decisions will undoubtedly 
cause lessees to reexamine pooling provisions in their own lease forms, many 
of which will have similar or other defects. Currently subsisting leases are 
beyond repair but new lease forms will undergo substantial changes. Yet 
voluntary pooling by its very nature will still be inadequate. The lessor may 


be prejudiced by its abuse.‘‘ Lessees face uncertainty as to the validity of their 


pooling owing to the intricacies of lease interpretation. The public interest 
in conservation benefits only indirectly and haphazardly. What is the solution? 
The Oil and Gas Conservation Act of 1957 introduced pooling provisions 
whereby the Conservation Board may grant a pooling order under certain 
circumstances.’ Unfortunately these circumstances appear to exclude a pool- 


72Note the practical problems faced however in dealing with the rapidly moving Gunderson 
and Gibbard situations. Devon-Palmer made application to the Board for the special 
spacing unit on May 21, 1950. The judgment of the Supreme Court of Alberta, Appellate 
Division in the Gunderson case is dated June 18, 1959. The Board order was made on 
June 24, 1959 and became effective July 1, 1959. Production commenced in July, 1959. 
In the Supreme Court ef Canada, the Gunderson case was heard on January 27 and 28, 
1960 and judgment handed down on April 11, 1960. Perhaps it was thought inadvisable to 
pool again wich the Gunderson case on appeal to the Supreme Court of Canada and the 
validity of the 1955 pooling possibly in question there. 

73(1961) 26 D.L.R. (2d) 400, at p. 405; (1961) 34 W.W.R. 117, at p. 122 (Alta. C.A.). 


T4[bid. The phrase “by notice or otherwise” gives rise to speculation concerning what evidence 
of voluntary pooling other than notice will be sufficient. 

7°The reason why no pooling order was made here would appear to be that The Oil and Gas 
Conservation Act, 1957 (Alta.), c. 63 provides for a pooling order only when voluntary 
pooling is impossible. Section 73 (2) states: “The applicant in his application shall state 
. . . (b) that an agreement to operate tht tracts as a unit cannot be made on reasonable 
terms, (c) particulars of the efforts made by him to obtain agreement to the operation as a 
unit of all tracts within the spacing unit, .. .”. Since agreement on pooling had already 
been reached within the leases in question here, it appears that the application requirements 
forestalled a pooling order. Note that a pooling order was made by the Board on October 
27th, 1960 for the full section: Alta. Reg. 337/60. By this time the Gunderson case had been 
decided in the Supreme Court of Canada and presumably agreement among the parties could 
not be reached on pooling the full section. See infra, footnote 79 also. 

76Jt should be mentioned that the Gibbard case is presently on appeal to the Supreme Court of 
Canada. 

77See the examples in William et al, op. cit., supra, footnote 3, at p. 586 et seq. 


*8The Oil and Gas Conservation Act 1957 (Alta), c. 63, s. 71 et seq. 
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ing order where voluntary pooling is possible."” Would it not seem desirable to 
enable either lessor or lessee to make application for a pooling order regardless 
of whether or not the lease contains a pooling provision? Another alternative 
is to provide that all pooling must be pursuant to a Board pooling order. In 
any event, it appears that some form of statutory machinery is needed to remedy 
the present ills of voluntary pooling. 


79See supra, footnote 75. The problem arises, as in the Gibbard case, where the validity of a 


voluntary pooling under certain leases is or would be doubtful. Can the Board determine 
this question? Otherwise the lessee must await the outcome of litigation in the courts, by 
which time his leases may well have expired. It is perhaps arguable that lack of agreement 
on pooling as required for an application under section 73 of the Act is evidenced where 
the lessor at any time disputes the validity of a voluntary pooling under the lease. 
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COMMENTS ON THE PROCEDURES OF PROVING A WILL 
IN SOLEMN FORM 


C. H. Moryneaux* 


At some time or other members of the Bar practising in the Province of 
Alberta will find it necessary to consider the procedure to follow in proving a 
will in solemn form. When this time arrives the practitioner will be faced 
with the problems presented by the pertinent rules of Court. 

The first relevant rule is 983(g) which defines contentious business as: 

“_A proceeding or matter shall be adjudged contentious when there are conflicting claims 
as to the rights to obtain or retain a grant and where proceedings in respect of such claims are 
taken by one person against another;” 

Accordingly, if a person who believes that the testator was incompetent when the 
will was made, takes action to require the executor to prove the will in solemn 
form, the situation created is considered “contentious business”. Let us review 
the steps of such a proceeding as set forth in the Rules of Court. 


A is a person who opposes the issue of a grant of probate to the executor 
B on the ground that the will naming B as executor is invalid because of the 
incompetency of the testator at the time the will was executed. A files a 
caveat in the office of the Clerk of the District Court pursuant to Rule 1001; 

“Any person intending to oppose the issue of any grant may perscnally or by his solicitor, 

file a caveat in the office of the Clerk of a District Court in which the application is pending, 

or in the office of the Deputy Attorney General.” 
The next four rules prescribe the contents of the caveat, and provide that it 
operates as a stay and that it expires after 90 days unless extended by order of 
a judge. 

The next important rule is 1006, which states; 


“Any person whose application for a grant is affected by a caveat may serve notice of 
motion returnable not less than five days after service, calling upon the caveator to show 
cause why it should not be discharged, and the procedure on such application shall be that 
prescribed in Rules 1038 and 1039.” 


This permits the executor, to issue a notice of motion calling upon A to show 
cause why the caveat should not be discharged. On the return of the notice the 
procedure is governed by Rule 1038. The rules do not specifically cover the 
case where the executor has not served notice under Rule 1006 and the caveator 


wishes to proceed anyway. Presumably he can do so under Rule 1038. 


“All contentitous business shall be begun by way of notice of motion before the judge in 
chambers. On the return of the notice the judge may hear the matter in a summary way on 
he affidavits filed or on viva voce testimony, or he may direct an issue to be tried for the 
purpose of ascertaining any facts in dispute, and may give directions respecting the parties 
to such issue, examinations for discovery, production of documents or other steps in the case 
leading to the trial thereof in the Supreme or District Court as in an ordinary action having 
regard to the amount or nature of the issues involved.” 


Whether the executor has served notice or whether the caveator takes the 
initiative, the rules would indicate that a hearing is held on the return of the 
notice of motion before a District Court judge under Rule 1038. At that time 
the Court will hear evidence adduced by A, upon which is based his plea for 


*B.A. LL.B. (Alta.) of the firm of Chambers, Might, Saucier, Peacock, Jones, Black, and Gain, 
Calgary, Alberta. 
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an order requiring the executor to prove the will is solemn form. A produces 
some evidence of the incapacity of the testator and the District Court judge 
directs that the executor must prove the will in solemn form. The proof in 
solemn form cannot be made at this stage however, because not all interested 
persons are before the Court. 


In taking the next step the executor is governed by the following rules. 
Rule 1040: 


“When a will is voluntarily propounded for preof in solemn form, the judge shall, after 
examining the petition and proofs, fix a time and place for taking ev:dence in support of the 
will, and grant a summons to see proceedings at such time and place. The summons is to be 
served upon all persons having oz claiming tc have an interest in the question of the validity 
of the will.” 


Rule 1043: 
“The same method of notifying parties and proving wills shall, as nearly as may be, be 
followed in a case where an executor is put upon procf of a will in solemn form by compulsion.” 
It appears, therefore, from the reference to “the petition’ in Rule 1040 
that proving a will in solemn form is a matter which is brought before the 
Court by way of a petition. Accordingly, the executor B issues his petition 
and prays for an order admitting the will to probate. On the return of the 
petition, the District Court judge under Rule 1040 must grant an order which 
directs the issue of a summons to all interested parties, requiring their attend- 
ance before the Court at a certain time and place. Then Rule 1041 provides: 
“Ac the time and place fixed the person propounding the will shall produce for examination 
one or mcre of the witnesses to the will, if he or they are alive, and shall give such further 
evidence generally of the validity as the judge may desire.” 
Accordingly, the Court hears the evidence that the executor produces in support 
of his contention that the will is valid and should be admitted to probate. 
The witnesses summoned by the executor may be cross-examined at this time 
by A or any other interested party, but this is the limit to which A or such 
other party may go in opposing the admission of the will to probate. If A 
now wishes to produce evidence in support of his contention that the will is 
invalid, then the hearing grinds to a halt. Why? Because of Rule 1042. 
Rule 1042: 


“When any of the persons summoned attends and takes part, the proceedings, if they go 
beyond the cross-examination of the witnesses to the will, shall be continued and dispostd of 
as provided for in Rules 1038 and 1039.” 


This rule directs that the matter now becomes subject to Rules 1038 and 
1039, and it to be disposed of as described in these rules. The circle is complete 
and, after there have been three appearances in Court, the parties are back at 
the point of commencement. 


In following the rules to the letter, A will issue notice of motion pursuant 
to Rule 1038, on the return of which he will ask for an order that the will is 
invalid and should not be admitted to probate. He will again produce the 
evidence he produced on the return of the first notice of motion. If the judge 
is in a hurry, he may merely direct the executor to prove the will in solemn 
form, in which case the parties may find themselves back at Rule 1040. How- 
ever it is to be hoped the judge would take the bull by the horns, direct that 
an issue be tried and name the parties to the action. Finally after the issue of 
the usual pleadings and, following the usual pre-trial proceedings, the Court 
will decide whether the will is valid or invalid. By the time the matter has 
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reached the trial stage the parties will be disenchanted with the whole affair 
and there will be substantial costs built up by all sides. Witnesses will be 
completely unhappy with their respective counsel and will be balking at the 
continual popping in and out of the Court that seems to be their lot. 


A recent case, Montreal Trust Company v. McKay (1957) 21 W.W.R. 611 
(Alberta), which was decided by Mr. Justice J. M. Cairns, was one dealing 
with the situation where members of the testator’s family compelled the 
executor to prove the will in solemn form. The judgment makes no mention 
of the procedure, and the procedure followed was never in issue before the 
Court. However, it was a case where the counsel involved co-operated in 
working out the manner in which the problems created by the rules should be 
handled, as well as one in which counsel received advice and guidance from 
His Honour Judge R. M. Edmunson in bringing the matter to trial as speedily 


as the rules would permit. 


The matter commenced when the persons opposed to admitting the will to 
probate filed a caveat in the office of the Clerk of the Court as previously 
described. The caveat states that nothing is to be done in regard to the estate 
of the deceased without notice to the caveator. Details of the contents of the 
caveat and the accompanying affidavit are set out in Rule 1002(1) while the 
form of the caveat is specifically set forth as Form 14 in the schedule to the 
rules. In the case being discussed the caveator, with the blessing of the District 
Court judge, then proceeded to issue a petition under Rule 1040. 


The executor would of course have launched the petition but in this case it 
was the caveator who did so. 


The virtue of issuing the petition immediately is that it avoids the pre- 
liminary step of a notice of motion under 1038 which could have resulted in a 


direction by the Court to one or other of the parties to issue the petition men- 
tioned in Rule 1040. 


The petition issued by the caveator in the McKay case was one in which the 
prayer was for an order directing: 
(a) the issue of a summons to all persons having or claiming to have an 
interest in the question of the validity of the will to see proceedings in 
the matter of proving the last will of the testator in solemn form; and 


(b) the executor to bring into Court and to propound the will for proof in 
solemn form. 


In the case where the executor is the petitioner, the prayer would be for an 
order admitting the will to probate, in addition to the direction to issue the 
summons to see proceedings. 

On the return of the petition in the McKay case, the Court heard only the 
affidavit of the caveator, which contained sufficient information to satisfy 
the judge that it was necessary for the will to be proved in solemn form. It is 
suggested that, except where extradordinary circumstances exist, this is the 
usual situation, and only the two counsel involved need appear. The same 
holds true where the executor named in the will is the petitioner. 


At this time the Court need decide only whether or not the affidavit in 
support of the contention that the will should be proved in solemn form con- 
tains sufficient grounds to cast doubt on the validity of the will. 
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Once the parties involved find themselves under Rule 1040 then the next 
step is obligatory. The judge in the McKay case had no alternative but to 
grant an order which directed that at a certain time and place the executor 
was to produce evidence in support of the will, and further directed the 
executor to issue a summons to all persons having, or claiming to have, an 
interest in the question of the validity of the will, to attend to see proceedings 
at the appointed time and place. The judge knew, at the time of the grant- 
ing of this order, that such proceedings would not result in any substantial 
progress, since he was aware from the affidavit filed that the petitioner must 
adduce evidence to support his position. On the return of the summons to see 
proceedings some time was saved in the McKay estate case by not adhering 
stricty to the rules. The relevant rules provide: 

“At che time and place fixed the pz-rscn propound:ng the will shall produce for examination 
one or more of the witnesses to the will, if he or they are alive, and shall give such further 
evidence generally of the validity as the judge may desire.” 

Rule 1042: (set out earlier but repeated here for clarity) 

“When any of the pessons summoned attends and takes part, the proceedings, if they go 
beyond the cross-examination of the witnesses to the will, shall be continued and dispesed of 
as provided in Rules 1038 and 1039.” 

All new parties to the action were allowed to raise any matters they left were 
relevant, but the Court did not require the executor to submit his evidence in 
support of the will. The persons opposing the validity of the will indicated 
that their case would require the calling of witnesses of their own, and so the 
judge dispensed with the calling of the witnesses who were to support the 
executor’s contention. At this point the judge interpreted the rules to bring 
the matter within Rule 1038. He declined to hear the matter in a summary 
way, as he is entitled to do under this rule, and granted an order to the 
following effect: 


(a) the executors were to proceed within a certain time to propound the 
will in solemn form in the Supreme Court of Alberta; 

(b) the proceedings were to be commenced by the issuance of a statement 
of claim, with the executors as the plaintiffs’ and the persons originally 
filing the caveat as defendants; 

(c) the parties were to have the usual rights of pre-trial proceedings; 

(d) the parties were at liberty to cite all persons whose interests were 
adverse, and to add them as parties to the action; 

(e) the parties were to serve a copy of the order granted, and all other 
subsequent documents, on those persons who were cited. 


The statem-nt of claim issued by the executors was in the usual form but 
contained an allegation that the will was properly executed by the testator in 
accordance with the provisions of the Alberta Wills Act. The executors recited 
in the statement of claim that it was issued pursuant to the order granted by the 
District Court judge, and claimed that the Supreme Court should pronounce 
for the will in solemn form of law. The statement of defence contained the 
allegation that at the time of the execution of the will the testator was not of 
sound mind, memory and understanding, but was afflicted by insane delusions, 
which affected the defendants, such that the testator was incapable of under- 
standing and appreciating the nature of a testamentary document, or appreciat- 
ing the claims of the defendants upon his testamentary dispositions. The 
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defendants asked for the dismissal of the plaintiff’s action and for a declaration 
that the document was not the will of the deceased. 


The only unusual part of the pleadings was the “citation”. Since the 
widow and children of the deceased were the defendants, it was not necessary 
for the plaintiff to issue such a document. If the will was set aside the widow 
and children would be the sole beneficiaries. The defendants, however, were 
required to issue a citation and serve this on all persons named in the will since 
their interests were being affected . If the will was set aside as being invalid 
then of course the beneficiaries named in the will would lose the share of the 
deceased’s estate to which they were entitled under the will. The document 
was called a “citation to see proceedings” and, as in a notice, was directed to 
the persons interested. It contained in the recitals a reference to the order 
granted by the District Court and a statement that the persons being cited were 
beneficiaries under the will. Notice was given in the citation that the action 
had been commenced to have the Court pronounce for the will in solemn form 
of law, and a copy of the statement of claim was attached. It then gave notice 
that a defence had been entered, and that the defendants asked that the Court 
declare the will was invalid. A copy of the statement of defence was also 
attached. Finally the citation advised that if the person cited failed to appear 
the matter would be dealt with in his absence and such order given as the 
Court considered advisable without further notice to him. 


If either party to the action, or the person cited wished, the person cited 
could then be added as a plaintiff or defendant in the usual way. The balance 
of the pleadings followed the usual forms and the trial was finally held. 


It is suggested that although the procedure followed in the McKay case 
appears to be that contemplated by the rules, an alternative procedure does 
appear available within the confines of the rules. The problem is created by 
the section in the rules commencing with Rule 1040 under the heading “Proof 
of Will in Solemn Form”. Rule 1040 requires a petition when a will is being 
voluntarily propounded for proof in solemn form, and Rule 1043 requires the 
same procedure where a executor is put to the proof in solemn form. However, 
Rule 1038 states that all contentious business shall be begun by way of notice 
of motion, and where the executor is forced to prove the will in solemn form, 
this is contentious business as defined in rule 983 (g) , quoted earlier. 


It is therefore contended that a person opposing the validity of a will 
may commence his proceedings under Rule 1038, since he is in fact contending 
that the executor named in the will has no right to obtain the grant and has 
taken proceedings to establish that position. Such a person issues the notice of 
motion for an order directing the executor to propound the will for proof in 
solemn form. The applicant should serve all parties interested, or the Court 
should adjourn until such notice is given. If the applicant indicates he will 
adduce evidence to support his contention that the will is invalid, the Court 
should then direct that the issue be tried, direct the issuance of the statement 
of claim and the statement of defence and name the parties to the action. If 
the applicant in his caveat indicates that he merely wishes to cross examine 
the witnesses produced in support of the will (Rule 1044), the judge could hear 
the matter on the return of the notice of motion in a summary way as permitted 
by Rule 1038. If any of the other persons who were served with notice wished 
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to go beyond the cross examination stage, the Court could then direct the trial 
of the issue. Since in this situation all persons who are interested are before 
the Court there is no need for the citation. The same disposition could be made 
of the matter if the executor issued the notice of motion requiring a caveator 
to show cause why the caveat should not be discharged. If the caveator shows 
sufficient reasons to support his contention that the will is invalid the judge 
could direct the issue be tried, or direct the executor to produce his evidence 
in support of the will and hear the matter in a summary way. 


It is suggested that this procedure conforms with the rules and that this 
was the method contemplated by the authors of the rules and has the advantage 
of dispensing with a petition. The objection to this contention is of course the 
existence of the rules dealing with proof of a will in solemn form, commencing 


with Rule 1040. 


The submission in this regard is that these rules were contemplated for 
use in only one certain set of circumstances, and are intended to give to an 
executor a method of proceeding where otherwise he would be unable to move. 
The circumstances contemplated are ones in which the executor has no personal 
convictions as to the validity or invalidity of the will. However, if he per- 
sonally has some doubts on this point, or persons interested have indicated 
doubts on their part, or have even advised the executor that they oppose the 
granting of probate of the will, the executor must have some procedure to 
follow. Perhaps the executor may be faced with a situation in which a person 
interested has advised that he considers the will invalid, but such person will 
take no further steps to substantiate this contention. Rule 1040 permits the 
executor to clarify the matter. The executor may issue the petition, and, on 
an ex parte basis, appear before the judge to explain his dilemma. At this 
point he does not know precisely what his problem involves, whether a trial 
will be needed or whether in fact there will be any opposition at all. In any 
event he is able to obtain an order directing the issue of the summons to all 
persons who may be interested to see proceedings. On the return of the 
summons the executor will produce the witnesses to the will and offer such 
evidence as he has to support the will. If no opposition is forthcoming the 
Court will admit the will to probate. If the opposition does appear, but 
proceeds only to the extent of cross examination, the judge may hear the matter 
at that time and render a decision. If opposition does appear, and wishes to 
adduce evidence, the Court co::ld hear it at that time in a summary way, or 
direct that the issue be tried and give the supplementary directions leading to 
the trial. 

It is submitted that the rules, as presently constituted, support these 
suggested procedures although the wording of the various rules may raise 
some doubt. Notwithstanding this doubt, the procedures outlined are realistic 
and prove a quick method to obtain the Court’s decision without dispensing 
with any safeguards. However, it would seem desirable to make some amend- 
ments to Sections (6) and (7) of Order LIX (Rules 1038-1044) in this regard 
to clarify the rules and indicate clearly the procedure to be followed in each 
set of circumstances where the propounding of a will for proof is solemn form 
is indicated. 


500 








REFORM OF THE LAW OF DOWER IN ALBERTA’ 


Witsur F. Bowxer* 


The main purpose of our Dower Act is to secure to the wife of a married 
person an interest in the family home by requiring her consent to a disposition 
and giving her a life estate on the husband’s death. At the same time the 
purpose of our system of land titles is to enable those dealing with the 
registered owner of land to rely on the title. These two claims or interests 
often come in conflict. If, as Roscoe Pound says, the purpose of law is one of 
social engineering—to satisfy as many interests as possible with a minimum of 
friction—then it is proper to ask whether our Dower Act is good social 
engineering. When it was revised in 1948 everyone thought that in future no 
disposition of the homestead would, in any way, be null or void in the absence 
of consent. To the contrary the decisions now show clearly that every such 
disposition is entirely void unless, and until, followed by a new title. Con- 
sequently a purchaser, lessee or mortgagee may deal in the best of faith with 
the registered owner and yet acquire no interest in the land at all—and this in 
a province with a Torrens system. Perhaps one might suggest that we have 
not been very good social engineers, that we need a new lubricant to reduce the 
friction. The purpose of this paper is to propose several alternate oils for the 
machinery. 

A passing reference must be made to common law dower—its was the wife’s 
right on her husband’s death to have assigned to her for life one-third of the 
lands he owned at death or had owned since marriage. The husband had a 
similar right extending to all the wife’s land—this was tenancy by the curtesy. 
The 1833 Dower Act made several changes in the English law. Dower no 
longer attached to land the husband disposed of inter vivos or by will, but only 
to land of which he died intestate; however, it was extended to equitable estates 
owned by the husband at death. In 1925 both dower and curtesy were abolished 
in England. 


In Canada all the older provinces but Quebec took the law of England as 
of their establishment and so inherited the common law rules on this subject. 
Dower still exists in all but Newfoundland. However, the husband, on pur- 
chasing land, can circumvent his wife’s claim by one device or another. It is 
unnecessary to describe them here. Tenancy by the curtesy remains in all the 
eastern common law provinces except Newfoundland and New Brunswick 
(which abolished it as of 29th April, 1916) but seems to be of little practical 


importance. 

Mr. Chitty has said of common law dower: “Dower, it may be safely said, 
is the last relic of feudalism. It is not only an anachronism but it is obsolete 
... the best that can be said of dower is that it has a nuisance value.” 


*Wilbur Fee Bowker, Q.C., B.A., LL.B. (Alta.), LL.M. (Minnesota), Dean, Faculty of Law, 
University of Alberta. 


1This is a paper delivered at the Annual Meeting of the Law Society of Alberta at Edmonton 
on 3rd February, 1960, with a few changes. 


26 Chitty’s Law Journal 133 (1956). 
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In the United States common law dower has been abolished in most states 
but in many it has been replaced by “homestead” laws. These vary in detail, 
one from another, but their usual features are: (1) che owner of the home 
cannot dispose of, or encumber, it without his sponse’s consent; (2) the wife 
or family has the use of it after the owner’s death; (3) it is exempt from sale 
under execution. 


The western provinces have all borrowed from the United States laws of 
this general type. Our “Dower” Act is really a homestead act. As Egbert J. 
has observed, “There may be some who think that this is an import we could 
very well have done without.”” Yet there is an important social policy behind 
this type of legislation—to furnish a degree of security to the family. 


In considering how better to accommodate this policy to that of the Torrens 
system it will help to look at the jurisprudence of the western provinces since 
they introduced homestead laws. 


ALBERTA 


The Northwest Territories took the law of England, as of 15th July, 1870, 
insofar as applicable. Thus common law dower as amended by the 1833 Act 
became part of the law. Then in 1886 Parliament passed the Territories Real 
Property Act, providing a Torrens system of registration of titles to land. The 
existence of common law dower has generally been considered inconsistent with 
a land registration system for it imposes an invisible encumbrance on the title." 
Hence the 1886 Act abolished dower and curtesy as well. This remained the 
law when Alberta was created, and indeed until 1915. 


In that year the legislature passed the Married Woman’s Home Protection 
Act. In Overland v. Himelford,’ Ives, J. explained the reason and effect of 
the Act as follows: 


“Previous to the year 1915, the people of this province had experienced a land boom, 
particularly in the cities and towns, with all its attendant speculation. The wives in Alberta 
said, in effect, to the Legislature, where this speculation affects our homes we want it stopped. 
We have a home in the morning but it is sold or mortgaged at night. Our husbands may 
deal with their lands as they please subject only to their duty cf providing us with a home 
which shall be placed beyond the risk of their speculation. These representations resulted in 
legislation in 1915 called The Married Woman’s Home Protection Act, ch. 4. The name of 
this Act is very suggestive, although it created no right of property in the wife. It gave her 
only a right of filing a caveat which forthwith clouded the title, and prevented the husband 
from dealing with the land, in so far as registration was required, from the moment the 
caveat was lodged.” 


In 1917, it was replaced by The Dower Act. This gave her a life estate in the 
homestead arising on the husband’s death and provided that any disposition 
made without the wife’s written consent is “null and void”. The requirement 
of a certificate of acknowledgment by the wife was in the Act from the 
beginning, and the alternate requirement of an affidavit by the husband that 
he is not married or that the land is not his homestead was added in 1919. 
From 1917 until today the courts and legislature and the legal profession too 
have wrestled with the question—what is the effect of a disposition of the 
homestead made without consent, properly given and executed? 

In Choma v. Chmelyk* the husband sold the homestead under agreement for 


3Robertson v. Robertson (1951) 1 W.W.R. (N.S.) 183. 
4Re McLeod [1929] 3 W.W.R. 241 per Harvey, C.J. 
5[1920] 2 W.W.R. 481. 
6[1918] 2 W.W.R. 382. 
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sale. The wife did not consent, probably because the parties did not know of 
the existence of the Act. Shortly after, husband and wife brought suit for 
a declaration that the agreement was null and void. Scott, J. held that it was 
not null and void but merely ineffective to put an end to the wife’s potential life 
estate. Subject to this it was a valid and subsisting agreement. He was 
influenced by the fact that at common law a husband could sell his land, 
subject to the wife’s inchoate dower rights; and he thought that the new 
“dower” has the same quality as common law dower. His view does not give 
due effect to the requirement of consent. Such a requirement is intended to 
give the wife a “veto” power. This decision really ignores that fact, and yet 
it has influenced profoundly our law on the subject. 

Two years later, in Overland v. Himelford,’ the husband granted a lease 
of the home. The wife signed it as though she were lessor, but did not 
acknowledge her consent as required by the Act. Six months later the spouses 
brought action to avoid the lease. Walsh, J. held against them and the 
Appellate Division was equally divided. Stuart and Ives, JJ. thought the Act 
was intended to secure to the wife the enjoyment of the family home during 
even the husband’s lifetime unless she consented to change it and that the 
proper interpretation is to hold the lease entirely void because she did not 
properly acknowlege her consent.°. This is the generally accepted view in 
Saskatchewan and Manitoba. Beck, J. with Harvey, C.J. concurring, said that 
where the husband makes a disposition without the wife’s consent her estate 
is preserved, thus agreeing with Scott, J. in Choma. He held further that she 
might dispose of her dower interest. By signing the lease she had done so 
and no certificate of acknowledgment is required. 


In the meantime, in 1919 the legislature had amended the Act to say that 
the disposition without consent was null and void only insofar as it may affect 
the interest of the said wife.” Thus the view of Scott, J. clearly became law. 

In 1926 the Legislature struck out of the Act the words added in 1919, 
restoring it to its original form. This left some doubt as to whether a dis- 
position was now entirely null and void.'” In 1939 came Spooner v. Leyton.” 
The husband entered into an agreement to sell the homestead and took an 
affidavit that it was not his homestead. In fact, the wife had refused to 
consent. She brought action for a declaration that the agreement was null and 
void and for possession. The Appellate Division held that the agreement was 
valid but was subject to the wife’s possible life estate. The 1926 amendment 
of the section did not operate to render the disposition absolutely null and 
void. The judgment of Scott, J. in Choma was still applicable. Harvey, C.J. 
added that if the Legislature intended to make the disposititon completely 
void, “one would have looked for some such words as ‘absolutely’ or ‘for all 
purposes’.” 

In 1942 the legislature added these words. Henceforth a disposition with- 





7Note 5, supra. 
®Stuart, J. changed his mind in Johnson v. Johnson [1922] 2 W.W.R. 272. 


91919 c. 40. This amendment also said that execution by the wife of a disposition is a 
consent. Perhaps the legislature intended that execution need not be acknowledged as a 
consent but Reddick v. Pearson [1948] 2 W.W.R. 1144 holds that it must be. 


10In Re Miller [1928] 3 W.W.R. 643 Walsh, J. held that the 1926 amendment made a 
disposition without consent absolutely null and void. 


11[ 1939] 1 W.W.R. 734, aff'd. [1939] 2 W.W.R. 237. 
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out consent was “absolutely null and void for all purposes.” The consequence 
was that a husband wanting to avoid the disposition could set up the absence of 
consent by resisting an action for specific performance,” or by bringing his 
own action. Reddick v. Pearson"® illustrates the operation of the amendment. 
Pearson gave to Reddick an oil and gas lease of part of his homestead. Mrs. 
Pearson signed the lease and a commissioner for oaths signed the certificate of 
acknowledgment. In fact, Pearson was present at the time and his wife did not 
actually give an acknowledgment. She did, however, admittedly approve of 
the transaction. Reddick made monthly payments of $100 for seven months. 
Then the value of the oil rights increased. Both spouses successfully asserted 
that the lease was void. McLaurin, J. held that the wife’s signature to the 
lease must be acknowledged just as a consent must be, and since the certificate 
of acknowledgment was untrue, the lease was void. 


It is likely that this case was overruled by McColl-Frontenac Oil Co. v. 
Hamilton. The facts were very similar. The only possible flaw was the 
husband’s presence when his wife acknowledged. Howson, C.J. believed the 
evidence that Hamilton was present and held that the wife’s consent was 
ineffective. On appeal, the court was evenly divided, but only on the finding 
of fact that the husband was present. The Supreme Court of Canada'* upheld 
the oil lease, basing its judgment on section 9, a curative provision that so far 
as I know was never before considered, though it had been in the Act since 1919. 
It said that where the wife has given her written consent to a contract “for the 
sale of property” and the consideration has been partly performed by the 
purchaser, she shall, in the absence of fraud by the purchaser, be deemed to 
have consented to the sale in accordance with the Act. The Hamiltons did not 
allege fraud. The Court held that the oil lease was a sale of property and 
section 9 applied, thus curing the defect in the consent. One welcomes a 
curative section in these circumstances, but the Supreme Court had to go to 
some lengths to apply section 9 to an oil lease. There is force in the dissent 
of Kerwin, J. that it applied only to an ordinary sale that can be followed by a 
transfer. In any case, section 9 was omitted from the new Act in 1948, obviously 
because it was considered unnecessary. In light of the decisions since, one might 
wish we had a much broader curative provision than section 9. Section 6 (3) 
is the nearest approach to one in the present Act. It permits a judge to 
authorize registration of a disposition though proof of execution of consent 
or of the making of an acknowledgment is defective if he finds that the consent 
was executed or that acknowledgment was made. Its scope is very narrow. 


The cases that brought about the repeal of the old Act were Essery v. 
Essery and Tatko v. Leifke, decided together in 1947. In each case the 
husband sold the homestead ard in executing the transfer took the statutory 
affidavit that he had no wife. In Tatko the transfer was registered and later 
a further transfer was registered while in Essery the original transfer and a 
further transfer were registered together. Even in the latter situation the 
Appellate Division held that the second transfer was not void and the widow 


12Dach v. Bochan [1948] 1 W.W.R. 622. That case holds that even an executor can resist 
an action for specific performance where the widow did nct consent. 


121948] 2 W.W.R. 1144. 
14(1951) 4 W.W.R. (N.S.) 77, (1952) 5 W.W.R. (NS.) 1, [1953] 1 S.CR. 127, 
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could not set it aside.” It might be noted that the curative provision, section 
9, was inapplicable here because it applied only to a faulty consent or 
acknowledgment and not to a false affidavit. 


These judgments were delivered on December 11, 1947. My memory is 
that the Law Society of Alberta or local bar associations or both recommended 
that the Dower Act be revised to provide that agreements for sale no longer 
be null and void if made without consent duly given but that on registration 
of the transfer the wife be given an action against the husband for half the 
purchase price. I do not recall what recommendation, if any, was made for 
the case of a mortgage, lease, or other disposition. In any event, a new Act 
was assented to on March 31, 1948. The explanatory note says: 


“The Land Titles Act was passed to give certainty to title to estates in land and to 
facilitate the proof thereof. The former Dower Act partially defeats the purpose of the 
Land Titles Act by giving rise to uncertainty to title by creating an unregistered interest in 
land which frequently cannct be discovered and which may override a title obtained on 
reliance upon the register. The courts have had to deal with numerous cases on The Dower 
Act, many of which arose due to the conflice in principle between it and The Land Titles Act. 

“The reason for the conflict between the two Acts was the provision that a transfer of a 
homestead made without the wife’s consent was null and void for all purposes. The principal 
change made in the new Act is that the section making such a transfer null and void for all 
purposes is removed, thereby removing the conflict with The Land Titles Act. 

“In lieu of making such a transfer null and void for all purposes, such a transfer is 
prohibited under penalty. 

“Under the old Act the wife had a right of action to have the land taken away from the 
first purchaser under such a transfer and revested in her husband, and the first purchaser 
had a right of action against the Assurance Fund for damages for the loss of the property 
purchased by him. 


“Under this Act the first purchaser obtains a valid title. Accordingly, the wife has no 

right of action to have the land revested in her husband. Instead of this the wife is given a 

right of action against her husband for her loss which is fixed by the Act at one-half the 

value of the property transferred without her consent. If the judgment against her husband 
is unsatisfied she may recover the amount of the judgment from the Assurance Fund.” 

The important point to note is that the Act still prohibits dispositions 
without consent and indeed goes further by imposing a penalty on the married 
person who makes such a disposition. Then it provides that the land ceases to 
be the homestead when a transfer by the married person is registered and 
thereupon the transferor is liable to his spouse in an action for damages in the 
amount of one-half of the consideration or value of the land. If the judgment 
is not paid recourse may be had to the Assurance Fund. Another change is a 
provision giving dower rights to a husband where the wife owns the homestead. 


It was not long before queries were raised as to the effect of a sale made 
without a validly executed consent and objected to by the spouse or even by the 
vendor before registration of a transfer, and as to the validity of a mortgage, 
lease, oil lease, or easement. It is quite clear that these are all dispositions, 
but are not followed by the issue of a new title so the spouse never can have 
an action for half the purchase price. 

The cases that have come before the courts are those of an agreement of 
sale, where the spouse objected before the time came to give a transfer. The 
first is Pinsky v. Wass.'” In one transaction Pinsky agreed to sell his home 
to Wass and Wass agreed to sell his to Pinsky. Both husbands and their 
wives signed the document. No proper dower consent was executed by anyone. 
Soon after they moved the Pinskys regretted the exchange and brought action 


151947] 2 W.W.R. 1044. 
111950] 2 W.W.R. 1278, (1951) 2 W.W.R. (N.S.) 49, [1953] 1 S.C.R. 399. 


305 








to have it set aside. It turned out that Mrs. Pinsky was the owner so Pinsky 
raised the absence of his consent, under the Dower Act. The trial Judge, 
McLaurin J., held that nothing in the Act suggests that the purchaser’s title is 
infirm because of lack of consent by the vendor’s wife: “having regard to the 
antecedent legislation repealed by this statute it is reasonable to assume that the 
legislature desired to get rid of the recurring circumstances where a purchaser’s 
title in a bona fide transaction was completely bad.” Absence of the statutory 
consent is not a ground for setting the transaction aside. However, he found 
for the plaintiffs on an “escape clause” in the agreement. On appeal, 
O’Connor, C.J.A. would have upheld the trial judge but did not find it 
necessary to consider the Dower Act. W.A. Macdonald, J.A. attached great 
important to the prohibition of disposition without consent and to the penal 
provision. Each disposition was made in violation of a statutory prohibition 
and hence is unlawful and void and can confer no rights on either party. 
“In such a case the court leaves the parties in the situation in which it finds 
them.” In this view the result would be that the Pinskys could not have the 
agreement set aside and Wass could not get specific performance. Parlee, J.A. 
with Frank Ford, J.A. concurring, agreed with the view of the trial judge that 
the agreement was not completely bad. He does not specifically say that the 
Pinskys might have avoided the agreement had they acted otherwise than they 
did but he so implies, for he says there was either a consent or waiver or estoppel. 
Clinton Ford, J.A. thought the agreement was invalid but that the Pinskys 
were estopped from setting up the non-compliance. Since a majority held the 
escape clause inapplicable the Wass appeal was allowed and specific per- 
formance granted. The Pinskys appealed to the Supreme Court, and succeed- 
ed under the escape clause. Mowever, the views of Estey, J. (Kerwin J. 
concurring) on the Dower Act are of interest—‘“This direct prohibition, to- 
gether with the provision for a penalty makes the agreement legally unenforce- 
able at the instance of the married person,’ It is voidable at the instance of the 
spouse, Pinsky, and on the facts he is not estopped from asserting his rights. 
Kellock, J. (Locke J. concurring) held that the Pinskys could not invoke the 
Dower Act because Pinsky contracted as owner, and his wife by signing the 
document was undertaking to do whatever would be necessary to enable him 
to convey. In this view, no question of his dower rights is involved. It is 
perhaps fair to say that this case left remaining doubts as to the effect of the 
statute. 


The second case is Meduk v. Soja.'' Mrs. Meduk owned the home and 
entered into an informal agreement with the Sojas to sell for cash. When the 
real estate agent asked Meduk to sign he declined, saying it was not his 
property. He never executed a consent under the Dower Act. The Sojas 
took possession but a month later Mrs. Meduk notified them she was rescind- 
ing the agreement because they had not paid the purchase price. They then 
tendered the price which was refused. Soon after Mrs. Meduk took proceedings 
for possession. The Sojas counterclaimed for specific performance and Mrs. 
Meduk then raised her husband’s refusal to sign a consent under the Dower 
Act. (Her husband was added as a party when the case was in the Appellate 
Division.) 


17[1958] S.C.R. 167. 
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The trial judge said: “I hold that this was a voidable agreement and that 
the plaintiff is estopped from denying the validity of the agreement in favour 
of the defendants, who are innocent purchasers. It would be inequitable to 
assist the plaintiff in avoiding specific performance of the agreement and her 
reliance on the Dower Act was a patent attempt to escape liability.” Mrs. 
Meduk’s appeal failed and she appealed to the Supreme Court. An unanimous 
judgment allowed her appeal. There was no contract in existence. Even if 
estoppel is available to the purchaser, which was not decided, there is no estoppel 
on the facts. Meduk’s various actions indicating assert to the sale do not estop 
him from saying he did not consent in writing. 


This judgment shows that a sale without consent is void. At least it is 
void until a transfer is registered. The history of the Alberta Dower Act, 
fortified by the explanatory note quoted above shows that this is not what the 
legislature intended; and nearly all the Alberta judges’* in Pinsky and Meduk, 
knowing the background declined to hold the sale void. However, the Supreme 
Court looked at the prohibition against dispositions without consent, supported 
by a penalty of fine or imprisonment and concluded the disposition is void. It 
is easy to point out that during the many years when the Act said the disposition 
was null and void, it was not, and now when the Act no longer says it is, it is. 
One may perhaps say with the benefit of hindsight that the Act might have 
been better framed. 


The latest case is Shopsky v. Danyliuk.'* Shopsky transferred the home- 
stead to himself and the defendant jointly. He took the statutory affidavit 
that he was not married and the transfer was registered. He and his wife then 
brought action for a declaration that the transfer was void. Milvain, J., held 
that it was. He referred to the provisions in the Act giving the wife an action 
against her husband for damages of half the consideration or value once the 
transfer has been registered, but held that it did not prevent the wife, and 
seemingly the husband who has committed perjury, from asserting that the 
transfer is void. With respect, this appears to give no effect to section 4 (2) 
which says that land ceases to be the homestead when a transfer is registered. 
The Act was intended to make the first transfer indefeasible and to convert the 
wife’s right to refuse consent into an action against her husband for damages. 
Milvain, J., thought that if this was the intention the legislature could have 
said so. The suggestion made here is that the legislature did say so. 


I know of no case under the 1948 Act dealing with a mortgage to which 
valid consent has not been given. During the many years when the disposition 
was good except in relation to the wife’s potential life estate, it is clear that 
the mortgage was effective as against the mortgagor.” After the 1942 amend- 
ment and under the 1948 Act the question properly arises—can the wife obtain 
a declaration that the mortgage is entirely void?—or even, can the mortgagor 
himself? Probably a court would go to great lengths to avoid either result, 


18W. A. MacDonald, J.A., in Pinsky is the exception. In Shopsky v. Danyliuk, note 19 
infra, Milvain, J. thought that every contract expressly prohibited by statute in void and 
that the “null and void” provision was omitted from the 1948 Act as surplusage. 

19(1959-60) 30 W.W.R. 647. An alternative ground of the judgment is that the transferee 
knew Shopsky was married and therefore her title is tainted with fraud. This is one of 
the exceptions to indefeasibility under the Land Titles Act, and this ground of the decision 
is not the subject of my criticism. 


20Royal Bank v. Wallsmith [1945] 1 W.W.R. 713 at 717. 
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but one cannot be sure. Certainly in Reddick the lessor and in Pinsky and 
Meduk and Shopsky the transferor seemed to have a status to impeach his own 
transaction. In Parslow v. Moore,', Walsh, J., dealt with a mortgagor’s 
argument that the mortgage was completely void because his wife’s consent was 
defective. (He knew it was for he procured it.) In the strongest language 
His Lordship said that in the circumstances the husband would be estopped 
even if the statute said the mortgage was complete void. 

Another question is whether a purchaser, prior to registering title, could 
rescind the agreement. This suggestion may seem startling but if the trans- 
action is void, he should be able to raise want of title in his vendor, unless 
perhaps he was fraudulent. There is as yet no direct authority on this point 
nor on the analogous situation of a lease, oil lease or easement. 


This summary of Alberta law on the absence of a properly executed consent 
is designed to show that the effect of the present Act is not what it was intended 
to be; that the conflict in policy between the Dower Act and the Land Titles 
Act is unabated: and that the Dower Act should be changed. 


Tt will help at this stage to see what we can learn from the laws of 
Saskatchewan, Manitoba and British Columbia, since all these provinces (and 
no others) have “homestead” laws, more or less like Alberta’s. 


SASKATCHEWAN 


Saskatchewan’s Homesteads Act was originally passed in 1915. It never 
has in terms given the wife a life estate in the homestead. An obscurely worded 
provision (sec. 12) gives her the right to stay in possession or to the rents and 
profits if necessary for her support.” 


Apart from this the wife’s rights are purely negative—to prevent disposition 
by withholding consent. Yet it has been held, contrary to the jurisprudence 
of this province, that if the husband is in possession of a homestead when he 
makes a disposition without her consent, she is entitled to an order for 
possession.» 


The requirements for consent (sections 4 and 5) are similar to those in 
Alberta except that the wife’s consent is called an acknowledgment, and the 
officer who takes the certificate: of acknowledgment is disqualified if he 
prepared the document or is otherwise interested in the transaction. 


Th Act has never clearly spelled out the consequences of a disposition 
made without a valid acknowledgment and certificate. It has never said that 
it is “null and void” or “invalid”. There was for years doubt as to whether 
it was void or voidable, but the courts have never suggested that it is valid 
subject to her life estate. As already stated, the Act gives her none. How- 
ever, one important difference from our law is that since 1948 we have had no 
curative provision." Saskatchewan’s curative section, 7( 3), says that the 
person taking the disposition is not bound to inquire whether the facts alleged 
in the husband’s affidavit (that the land is not a homestead or that he has no 


2111930] 2 W.W.R. 340. 
22E.g. Re Wenet [1949] 2 W.W.R. 85. 
23E.g. Audoorn v, Audoorn [1935] 2 W.W.R. 362. 


24Sec. 6 (3) can be ignored. Even the old Sec. 9 (1) applied in McColl Frontenac Oil Co. 
v.Hamilton was much narrower than Saskatchewan’s Sec. 7 (3). 
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wife or that his wife has not resided in the province since the marriage) or in 
the certificate of acknowledgment are true, and an instrument purporting to be 
completed according to the Act is valid and binding save as provided in 
section 11. Section 11 says that knowledge by the grantee that the land is the 
homestead of the grantor and that he has a wife whose consent is required but 
who is not a party to the instrument is fraud, and the wife may have the 
instrument or title issued thereon set aside. 

The cases on the curative provisions can be divided into two groups (1) 
those where consent or acknowledgment was not properly given; (2) those 
where a false affidavit was taken. 


Irregularities in the consent or certificate, no matter what they be, are 
almost sure to be cured by section 7 (3) as long as the wife signed her consent 
and a certificate of acknowledgment was given even though improperly unless, 
of course, there was knowledge by the grantee. Thus a purchaser has been 
granted specific performance where the wife gave her consent before a dis- 
qualified person.” 

A more difficult problem faced the court in Bonkowski v. Rose. The 
husband gave an oil lease and the lessee procured the wife’s acknowledgment 
in blank. The lessee then obtained the signature of a qualified officer to the 
certificate of acknowledgment though in fact the officer never saw the wife. 
Later the lessee assigned the lease to an oil company which had no knowledge 
of the irregularities. 

The question was whether the assignee can invoke the curative provision. 
Procter, J.A. held that on a proper construction of the relevant sections the 
curative provision protects only the person who took under the original dis- 
position and not.an assignee from him. Space does not permit an examination 
of this contention but it seems to me to be sound. Proctor, J.A. also held that 
previous decisions show the disposition to be void rather than voidable so that 
the assignee is in no stronger a position than the assignor. 

However, the majority held that the curative sections extend to the assignee. 

In the subsequent case of Prudential Trust Co. v. Forseth the Supreme 
Court considered'a number of objections to a disposition of minerals, including 
the argument that the acknowledgment and certificate were not properly given 
because they did not describe accurately the actual disposition. The Court 
held that these irregularities did not mislead the wife. The important part 
of the judgment is that which approves of Bonkowski in holding that an 
assignee can invoke the curative section.” 

The lesson we can take from these last two cases is this. If a curative 
provision is desirable it will be important to determine as a matter of policy 
whether its protection should extend to an assignee and then to frame a 
provision that leaves no doubt. 

The leading case of Friess v. Imperial Oil deals with a forged consent. The 
husband gave an oil lease. As his wife was sick, the lessee’s agent had the 
lessor’s daughter sign her mother’s name and had a Justice of the Peace sign 
the certificate. He never saw the wife. Three years later when a better offer 


25Lavoie v. Marchildon (1953) 9 W.W.R. (N.S.) 263. 
26(1955) 16 W.W.R. 481. 
2711960] S.C.R. 210 at 221-23. 
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was made the wife brought action. The lease was set aside. “The authorities 
establish that the object of the Act is to prevent the husband from alienating 
the homestead without the consert of his wife and, in my opinion, it is clear 
that as against a non-consenting wife every transfer, agreement for sale, lease 
or other instrument intended to convey any interest in a homestead is invalid 
and void.”** The court rejected the defendant’s argument of estoppel. Assum- 
ing the wife could ratify, she did not. The defendant is bound by its agent’s 
knowledge of the facts and this knowledge is fraud under section 11. 


Coming now to the second group of cases, where the husband has taken a 
false affidavit, a number of judgments deal with affidavits that the land was 
not the homestead. In Farmer’s Mutual Petroleum v. Jackson” the disposition 
was a transfer of minerals. The husband thought “homestead” meant land he 
had homesteaded. The purchaser’s agent knew he was married and even had 
been in his home. The trial judge found the agent had knowledge it was the 
home and set the transaction aside. This was sustained on an equal division 
in the Court of Appeal. 


The Supreme Court dealt for the first time with the case of a false affidavit 
in Prudential Trust Co. v. Olson, decided at the same time as Forseth. The 
original grantee assigned to Canadian Williston Petroleums, a bona fide 
purchaser. Martland, J. for the Court held the assignee was protected by the 
curative section.” 


MANITOBA 


In Manitoba, common law dower was abolished in 1885, but in time pressure 
came for a homestead law. Accordingly, the Dower Act was passed in 1918. 
Like Alberta’s it applies equally in favour of husband and wife, but for 
convenience I shall speak of the wife’s rights. She is given a life estate in 
the homestead, but the Court of Appeal in Crichton v. Zelentisky** said that 
it is not actually vested in her on the husband’s death but only when the 
executor conveys it to her and in the meantime she may not enter on the land. 
The same case held that the life interest is not exempt from her late husband’s 
creditors. Certainly the first holding is not correct for Alberta. As for the 
second, her life interest is protected in Alberta as against executor creditors 
but seemingly not as against ordinary creditors.” 

A disposition without her consent “shall be invalid and ineffective” and 
the requirements of a formal consent and certificate of acknowledgment are 
much like those of Alberta and Saskatchewan. Similar too, is the requirement 
that the grantee take an affidavit that he has no wife or that the land is not 
the homestead. In addition, there is the novel requirement that where the wife 
consents the husband must take an affidavit that the consenting woman is, in 
fact, his wife. In other words, an affidavit is needed even when the wife gives 
her consent. This has no counterpart in Alberta or Saskatchewan. 


The curative provisions are, of course, important. A certificate of acknow- 
ledgment is conclusive evidence of the truth of the statements therein except as 


28(1954) 12 W.W.R. 151 at 155. 

29(1956) 19 W.W.R. 625: compare Re Scott [1942] 2 W.W.R. 485. 

3071960} S.C.R. 227 at 232-34. 

31[1946] 2 W.W.R. 206. 

32Compare Re Conlin (1914) 7 W.W.R. 187 with Re Ferguson (1957) 23 W.W.R. 521. 
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against a grantee with actual knowledge of their untruth, (section 8 (4)) and 
an affidavit is valid except as against a grantee with actual knowledge of 
untruth or who is fraudulent, and there is no duty to inquire as to the truth of 
the affidavit (section 8 (7)). In principle these curative sections are similar 
to those of Saskatchewan. 

There have been a number of cases in which the grantee has invoked these 
provisions, and where the disposition has been followed by a new title the 
grantee has the benefit of the various “conclusive” provisions of the Real 
Property (Land Titles) Act. An early case points out that where the transferor 
swore the land was not his homestead and the wife later alleged the transferees 
know it was, the burden is on her to prove actual knowledge,** and the case is 
the same where a mortgagor swore he had no wife and there was no suggestion 
that the mortgagee knew he did.” 


Manitoba, like Saskatchewan, has had to consider the case of a forged 
consent. The difficult question is whether the wife is bound where the grantee 
has acted in good faith. In other words, does the rule that a grantee must be 
sure of the identity of his grantor apply in favour of the wife? In Chudyj 
v. Canada Permanent Loan Corp.” the husband forged the wife’s signature 
and the commissioner for oaths, who was agent of the mortgagee, quite im- 
properly took the certificate of acknowledgment though the wife had never 
appeared before him. The mortgagee foreclosed and then the wife brought 
action. By a majority of three to two the Court of Appeal held that the 
company was not affected by its agent’s fraud because in falsely signing the 
certificate he was acting as a public official and not as agent. The majority 
were clearly influenced by the seriousness from a mortgagee’s standpoint of 
holding a mortgage void in these circumstances. One of them, Richards, J.A. 
said: 

“It should be borne in mind that there was no provision for dower in Manitoba prior 
to 1918, and that, when the legislation was introduced, the dangers and troubles of it were 
considered. Tht Legislature then clearly endeavoured to protect innocent purchasers. In 
doing so it provided drastic safeguards. The protection given bona fide transactions by The 
Dower Act is, in some respects, much greater than is given by The Real Property Act, 1934, 
ch. 38, which does not protect persons who rely on instruments which are discovered later 
to be forgeries. The case of Gibbs v. Messer [1891] A.C. 248, 60 L.J.P.C. 20, and follow- 
ing cases do not apply to The Dower Act.” 

The dissenting judges held that the provision curing defective acknowledgments 
does not apply where the wife did not sign the consent. They were also pre- 
pared to impute the knowledge of the agent to his principal. In this type of 
case it seems proper to do so; to protect the principal seems unjust. 

In Manitoba where the disposition is “invalid and ineffective” the same 
question can arise as under a statute where it is void—viz. can the grantee 
invoke the non-compliance as well as the grantor’s wife? Considering the 
purpose of the Act, one is inclined to answer no because the Act is for the 
benefit of the wife. On the other hand, if the transaction is regarded as void, 
not merely voidable, then there is no contract and either party can invoke the 
fact. In Wall v. Dyck* neither party to the agreement for sale thought of 
the Dower Act. The buyer, wanting to escape, notified the vendor who quickly 

38M cKinnon v. Smith [1925] 3 W.W.R. 290. 

34Reep v. Shuckett (1955) 15 W W.R. 375. 


351937] 2 W.W.R. 225: compare Friess v. Imperial Oil note 28 supra. 
86Wall vy. Dyck [1950] 1 W.W.R. 699. 
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produced his wife’s consent. The Court of Appeal held he was too late. In 
Saskatchewan, on the other hand, a seller has been allowed time to produce his 
wife’s consent.’ This seems fair, but if correct, means the transaction is 
voidable rather than void. A related question is that of a buyer (or seller) 
who deliberately enters into an agreement knowing the Act has not been 
complied with and then brings action to have the agreement declared void. 
Can he be met with the defence that he does not come into court with clean 
hands? These questions, and indeed the whole scope of estoppel, have not 
been worked out in any of the prairie provinces. 


The Prudential Trust Company has made its contribution to the law of 
dower in Manitoba as in Saskatchewan. The case is Brown v. Prairie Lease- 
holds Ltd.*~ The transaction was of a type now familiar but the farmer and 
his wife did not wait long to take proceedings. As is so often the case there 
was a sharp dispute as to the facts. The trial judge believed the plaintiffs and 
found that the documents were not completely filled out when the wife signed 
her consent and gave her acknowledgment to the commissioner who was the 
grantee’s agent. The trial judgment seems to say that there was no contract at 
all because the document indicated a disposition different from the one Brown 
thought he was making, but the judgment then speaks of the contract being 
induced by fraud and then holds that the farmer’s subsequent acts did not 
constitute an affirmation. 


The violation of the Dower Act was an alternate ground of the decision. 
The wife signed voluntariiy but she did not consent to all the dispositions in 
the documents; she thought she was consenting to much less and on her part 
it is non est factum. It was found too that she did not sign “apart from her 
husband” and that this requirement is as strict as the requirements of the 
Wills Act. The curative clause did not help the company because its agent 
took the acknowledgment. The company invoked Chudyj for the proposition 
that its agent in so doing was a public officer. The court held that nevertheless 
he was the company’s agent immediately before and after, and his knowledge 
of untruth of the certificate was the company’s knowledge. This seems sound. 
If a purchaser uses its agent as a commissioner to take acknowledgments, then 
his knowledge of the untruth of a statement in an acknowledgment should be 
attributed to the principal. The Court of Appeal dismissed the appeal with- 
out reasons’ and in refusing leave to appeal to the Supreme Court of Canada“” 
said that the question of the wife’s consent under the Dower Act “is only of 
academic importance if the said transfer and assignment were fraudulently 
obtained, as found by both courts.” 


BRITISH COLUMBIA 


The last province to examine is British Columbia. Common law dower, as 
modified by the provisions of the 1833 Act persisted until 1925 when it was 
abolished. Then in 1948 the Wife’s Protection Act was passed. Its most 
significant feature is that it applies in favour of a wife only after she has filed 
an “entry” in the Land Registry (Land Titles) Office against the homestead. 


37E.g. Neilsen v. Jenewein [1924] 2 W.W.R. 696. 
38(1953) 9 W.W.R. (N.S.) 577. 
39(1954) 12 W.W.R. (N.S.) 464. 
40(1954) 13 W.W.R. (N.S.) 40. 
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This entry is analogous to a caveat by a wife under the prairie Acts but differs 
in that she has no life interest in the homestead without it. 

When she has made entry she is entitled to a life estate in the homestead, 
and every disposition “shall be null and void for all purposes unless made with 
the consent in writing of the wife.” The formalities of consent and certificate 
of acknowledgment are similar to those of the other provinces. Many of the 
provisions seem to be taken from the Alberta Act as it stood just before 1948. 
The curative provision (section 10 (1)) is almost identical with our old 
section 9 save that it is confined to a “sale of the homestead” (instead of 
“sale of property”) and thus would perhaps not cover an oil lease. Needless 
to say there is no provision for an affidavit by the husband that he has no 
wife or that the land is not his homestead. Under British Columbia’s scheme 
such affidavits have no place. The existence of the entry is notice to all that 
the land is the homestead and that the owner has a wife. To date, most of the 
cases have been over the issue of removing the entry or dispensing with consent 
and need not be noted. 


In one case the wife made entry after her husband had made an agreement 
for sale. It was held her entry was too late. The Act renders void dispositions 
made after entry, not before, so the entry must be discharged.** In another 
case the husband secretly sold the homestead. After the conveyance was 
registered the wife brought action to have the sale declared void. The buyer 
had acted bona fide so obviously the wife could not succeed.*” These are the 
only reported cases where the wife has challenged a disposition. In time cases 
will doubtless arise where a wife will allege she did not know what she was 
consenting to, or that her husband was in the room. The curative section will 
cover these cases. 


CONCLUSION 


The question now must be asked—what should the law of Alberta be? 
In answering this, we should keep in mind these considerations: 

1. The importance from a social standpoint of the wife’s claim to some 
form of control over and interest in the home. 

2. The principles of the Torrens system and the interests of a grantee. 

3. Other things being equal, the desirability of making such changes in 
a framework for which we, in this province, are accustomed. 

4. The desirability of reducing the inconvenience and uncertainties in 
conveyancing. 

The following alternatives emerge. 


First: 

to abolish the.need of consent. The main arguments in favour are (1) it 
would simplify conveyancing, reduce litigation and remove uncertainties; (2) 
the purpose of homestead laws is largely served by the Family Relief Act. As 
against this, the Family Relief Act will not protect a widow whose husband has 
transferred all his property and it does not give her any direct control over 
the home. There is a growing acceptance of the idea in England that the wife 
should have some kind of a claim to the home, and New Zealand has a Joint 


41Linton’s Case (1951) 3 W.W.R. (N.S.) 509. 
42Rousseau v. Rousseau (1956) 19 W.W.R. 237. 
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Family Homes Act." We have given the wife homestead rights for forty 
years and on the balance many consider they should be preserved. 


Second: 


to adopt a plan like British Columbia’s that gives homestead rights when 
the wife files an entry and not otherwise. This certainly is simpler than our 
system and it gives third parties notice of the wife’s claim. The only dis- 
advantage is that wives may not know of their right to file an entry or may 
be reluctant to file. 


Third: 

to bring our Act into line with those of Saskatchewan and Manitoba. This 
means that the cumbrous conveyancing remains but that there is a fairer 
balance between the interests of wives and third parties. A curative section 
carefully drawn in the light of the decisions in those provinces will reduce 
almost to zero the possibility that a bona fide grantee will find his interest 
is in jeopardy, though it is no guarantee against litigation on matters of fact. 

One might advance as a fourth possibility a return to our law as it stood 
prior to 1942—that the consent be required but that the only consequence of 
an improper disposition is to preserve the wife’s life interest. This would have 
the virtue of disabling a grantor from impeaching his own transaction. On 
the other hand, it reduces the power of his spouse to prevent a disposition 
and this is one of the main purposes of homestead legislation. 


As a fifth suggestion one might propose community of property. I know 
little of the subject, but am not inclined to exchange known terrors for 
unknown. We might find that such a drastic change would be equivalent to 
throwing out the baby with the bath-water. 

Assuming we retain a statute basically the same as our own but altered 
along the lines of British Columbia’s of Saskatchewan’s and Manitoba’s then a 
number of subordinate questions should be considered. The length of this 
paper precludes discussion but I shall set out those that occur to me. 


1. Should the husband continue to have dower rights? (My opinion is no.) 

2. Should dower rights continue to include a life estate in chattels? (section 
2 (b) (v) 

3. Should a court have power to order partition or sale of a jointly-owned 
homestead?* 


4. Should a spouse who has released dower rights without consideration be 
able to change her mind as at present? (secs. 8 and 9) 


5. Should a disposition be void where the consent is annexed to the instrument 


‘See Macdonald, Observations on the Land Law in the Common Law Provinces of Canada, 
197 at 220, in Canadian Jurispurdence (ed. McWhinney) (1958); Milner, Beneficial 
Ownership in the Family Home: Recent Trends in the British Commonwealth, 37 Can. 
Bar Rev. 473 (1959); Compare Thompson v. Thompson (1961) 26 D.L.R. (2d) 1 
Sc... 


44Robertson v. Robertson (1951) 1 W.W.R. (N.S.) 183 says there is no power; contra, 
McWilliam v. McWilliam (1960) 31 W.W.R. 480. The latter case holds that an order 
for sale under the Partition Act is not a disposition under the Dower Act. See also 
Fritz v. Fritz [1950] 1 W.W.R. 446, 1105, (1951) 4 W.W.R. (N.S.) 650 (Man.); Evans v. 
Evans (1951) 1 W.W.R. (N.S.) 280 (B.C.). 
McWilliam went to the Appellate Division which found it unnecessary to decide whether 
Robertson was correctly decided: (1961) 34 W.W.R. 476. 
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and the spouse has omitted to sign the instrument though she has signed the 


consent?*” 


6. 


Should the spouse’s potential life estate be assignable by him or within 
reach of his creditors? It may be now.”* 


Should the vested life estate be exigible under execution or subject to sale 
for ordinary debts?** 


Should the action for damages by tht spouse be retained—and the claim 
against the Assurance Fund? 


Should it be possible for homestead rights to exist in more than one 
home, as at present? 


In conclusion I trust that those interested in law reform will be persuaded 


that any one of my three proposed oils will reduce the squeaks in the social 
and legal mechanism. 


45In Reynolds v. Ackerman, 1953. reported (1960) 32 W.W.R. 289, McBride, J. held it is 


under sec. 5 (5). 


46T have been told of an instance in which the spouse made an assignment for the benefit of 
creditors and the assignee filed a caveat against the homestead thus rendering difficult 
a sale by the owner. In Proskurniak v. Sawchuk (1959-60) 30 W.W.R. 407, Smith, J. 
held that the execution creditor of the spouse may properly file against the homestead a 
caveat covering the writ of execution. In an unreported judgment the Appellate Division 
set aside the caveat on the narrow ground that it did not properly set out the interest it 
purported to protect. 

47At present it is protected against execution creditors but paradoxically not against ordinary 

creditors: Re Ferguson (1957) 23 W.W.R. 521. 
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LEGAL LIABILITY FOR WATER FLOODING IN PETROLEUM 
RESERVOIRS IN ALBERTA 
E. M. Brepin* 


1. The technique of water flooding:' 


McElroy” says that it has been estimated that California thus far (1955) 
has produced nearly 10 billion barrels of oil and has wasted at least 10 billion 
barrels. This waste consists of leaving oil in the ground irrecoverable by 
economic means now known. It is irrecoverable because reservoir energy is not 
avaiblable to bring it to the well bore. 


Oil and gas are brought to the well bore in the reservoir by one or more 
of three energy sources identified by William J. Murray® as (a) dissolved gas 
drive; (b) gas cap drive; (c) water drive. 

Many reservoirs are underlain by water. Water, oddly enough, is com- 
pressible, particularly in large quantities and at extreme pressures. In such a 
reservoir the differential in pressure resulting from the expansion of the com- 
pressed water at the point where an oil well pierces the reservoir forces the oil 
to the surface. The preservation of this water drive is essential if maximum 
production of oil is to be obtained. 


In primary production of oil, that is, production without any artificial 
maintenance of pressure in the reservoir brought about by injection of liquids 
or other substances, a reasonable recovery is 15°%. to 25% of the oil in place. 
The use of water flooding in a suitable reservoir can bring the percentage of 
oil recovered to as much as 50% of the original oil in place. Miscible flood 
techniques are even more efficient. 


Water flooding, as an oilfield practice, began about the year 1907 after 
observations made in the Bradford Field in Pennsylvania revealed that water 
draining into oil wells, probably from a leaking casing or improper plugging, 
increased the recovery of oil. These observations led operators to undertake 
water flooding by artificial means. The results were so encouraging that 
systematic artificial water flooding: was widely tested and in 1921 the State of 
Pennsylvania passed legislation permitting water flooding.’ In consequence 
of the Pennsylvania experience, the use of water flooding rapidly spread to 


*E, M. Bredin, Q.C., is General Counsel, Mobil Oil of Canada, Ld., Calgary. Paper delivered 

to the Calgary Oil and Gas Lawyers Association, October 1960. He wishes to acknow- 
ledge his indebetedness to J. J. Justen and James Warke of the Production Department 
for technical assistance in the preparation of this paper and to W. MacInnes of the Law 
Department of Imperial Oil Limited at Calgary for many helpful references. 


1Water flooding has been defined as “the diligent, controlled injection of water into an oil 
producing stratum for the purpose of increasing the percentage and rate of recovery of oil 
from the stratum”. Fancher, The Development of Operation of Secondary Water Flooding 
Project, A.P.I. Bulletin 48 (1942) cited by Hughes in Legal Problems of Water Flooding, 
Recycling and Other Secondary Operations, Ninth Annual Institute, Southwestern Legal 
Foundation, p. 105. 
2Water Flooding of Oil Reservoirs, Thomas K. McElroy Vol. 7 No. 1 Baylor Law Review, 
p. 18 (winter 1955). 
8Engineering Aspects of Unit Operation, Third Annual Institute, Southwestern Legal 
Foundation, p. 1, cited by Raymond Myers in The Law of Pooling and Unitization, at p. 24. 
4McElroy Opus cit., p. 20. 
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other states and to Canada as a means of secondary recovery or pressure 
maintenance. 


The purpose of a water flood is to flush oil from the porous rock or sand 
in the reservoir and force that flushed oil towards the well bore. Various 
techniques are employed to achieve this end. It should be pointed out, however, 
that not all reservoirs are suitable for water flooding.” The composition of the 
water used in the flood may vary. In some areas salt water is employed and 
in others fresh water from rivers or other surface basins is used; then too, 
water recovered from another formation may be injected in the reservoir. 
Great care must be taken to ensure that the water used is free from sediment 
and harmful impurities. A common technique is that known as the five-spot 
pattern. In the five-spot pattern, a well is located at each corner of an area 
designated for production. These four wells are known as injector wells and 
water is injected through them into the formation. In the centre of the 
rectangular pattern formed by these wells a producing well is located. Water 
forced under high pressure into the oil strata displaces the oil and forces it to 
the well bore of the producing well. Another pattern utilized in water flood- 
ing is that known as the “peripheral” pattern. In this method a line of input 
or injection wells is placed on the flank of a formation and the “sweep” 
carried forward by degrees with the oil being forced towards production wells. 
As the water creeps across the area to be flooded more and more producing 
wells are converted into injection wells until, eventually, all wells are flooded out. 


2. The right to undertake a water flood operation: 


A lessee may have the right under his lease to institute a water flood 
operation’ as an incident of the prudent and reasonable operation of the lease. 
In the United States it is generally agreed that a lessee may undertake such a 
project even without specific powers in his lease. This right results from the 
implied covenant in the oil and gas lease requiring the lessee diligently to 
develop the leased land. In this connection Merrill” states, “accordingly the 
covenant for diligent operation requires the lessee to employ such methods as 
are reasonably adapted to stimulate or increase production”. He cites Living- 
stone Oil Corporation v. Waggoner’ where the court held that “ it was in- 
cumbent upon appellant to get all the oil possible out of the well and to use 
all legitimate means of doing so”. Méerrill'’ points out that there are no 
restrictions on the methods of operating oil wells, citing Wemple v. Producers 


Oil Company'’ where Chief Justice Munroe of Louisiana said: 
“the right to drill and cperate wells is conferred in direct terms, and, as there is no 
restriction placed upon the method of operating, it is to be assumed that it was the intention 
that they should be operated by the method best calculated to accomplish the purpose for 
which the contract was entered into, to wit, that which would result in the production of the 
greatest quantity of oil or gas, or both;”. 


5“Pressure maintenance” refers to the injection of fluids early in the life of the field or 
reservoir before the dissipation of initial pressures or energies while the term “secondary 
recovery” refers to operations connected with the injection of fluids (or gases) after the 
completion, or neat completion of primary operations. Myers, Opus cit., p. 25. 


"See Brown and Myers, Some Legal Aspects of Water Flooding, 24 Texas Law Review, at 
p. 458. 


7For suitable lease wording see Brown and Myers Opus cit., at p. 469. 
8Merrill, Covenants Implied in Oil and Gas Leases, (2nd Ed. 1940), p. 192. 
9273 S.W. 903 (Texas Civil A. 1925); Merrill, Opus cit., at p. 193. 

10O pus cit, at p. 192. 

11145 La. 1031. 83 S. 232. 
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Brown and Myers’ say: 


“Hence it may be assumed that the right to water flood as an efficient producing method, 
exists under the terms of the usual cil and gas lease whether or not any specific mention 
thereof is made in the lease.” 


Commenting on this statement, Merrill, in his supplement says:** 


“There can be no quarrel with the position taken by the learned authors but it must be 
remembered that every such project must stand on its own feet with respect to whether it 
is or is not a prudent method of operation, and that the duty of exercising diligence and 
prudence applies to the operation of the water flooding project itself.” 


But while the lessee has the right to institute water flooding procedures with- 
out the consent of the lessor, he may find himself subject to action by the 
lessor where production wells from which the lessor has been deriving royalty 
have been turned into injection wells. In the case of Ramsey v. Carter Oil 
Company the court enjoined the lessee from converting an offset well to a 
gas injection well. In Carter Oil Company v. Dees’® the lessee brought action 
for a declaration that it was entitled to convert an offset producing well into 
a gas injection well. Both of these cases seemed to turn on whether or not 
there was a likelihood that the lessor would be deprived of oil as a result of 
the operation. In the Dees Case, the court held that the prime purpose of a 
lease is royalty reserved to the lessor and that the court must determine whether 
the lessee’s proposed operations tend to defeat the purpose of the lease or are 
within the scope of the rights granted in the lease. The court said: 


“The contract being silent as to the methods of production, it. must be presumed to permit 
any method reasonably designed to accomplish the purpose of the lease; the recovery of oil 
and the payment of the royalty. The court would violate fundamental principles of 
construction to insert by implication a provision that lessee is limited to production of such 
oil as can be obtained by old fashioned means, or by so-called ‘primary operations’ . . . . They 
(lessors) argue that the migration of oil from the offset well is decisive regardless of other 
conditions. The argument is novel, nct only in the position that the court should consider 
only one condition in determining whether the opzration is reasonable, but also in taking a 
principle of law designed to secure diligence in development of a field, and asserting it as a 
reason to limit and curtail productive cperations . . . . An implied provision, such as the 
above (prudent operations) is asserted to carry out the manifest intention of the contract. 
For this reason, there cannot be an absolute and unqualified obligation to establish an offset 
well, or any other well, regardless of circumstances. All the pertinent conditions must be 
considered by the court . . . . We hold the basic rule remains; the lessee should do what a 
prudent operator, using reasonable diligence would do, having in mind the best interests of 
the lessor and the lessee. As this rule has been applied in determining whether an operator is 
obliged to establish an offset well, so it should be applied in deciding whether he shall be 
required to maintain it, or be permitted to discontinue iti... . The operator has diligently 
and effectively developed the property, and now has a vested right to complete the extraction 
of oil, provided it does so in the manner of a fair and prudent operator.” 


McElroy'" states that there are two statements in the Dees opinion that should 
be repeated and emphasized: 


“(1) there is no unqualified obligation of the lessee to maintain any particular well; the 
prudent operator rule would be applied in determining whether the well should be continued or 
discontinued; and (2) the operator has a vested right to complete extraction of the oil if he 
can do so as a prudent operator.” 


In Alberta the failure to institute a water flood or other secondary re- 
covery operation may well constitute wasteful operation under s. 2 (u) (iii) and 


12Opus cit., p. 469. 

131950 Supplement p. 18. 

1474 Fed. Supp. 481, affirmed 172 Fed. 2d 622. 
1592 NLE. 2nd 519. 

16Opus cit, p. 40. 
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(iv) of the Oil and Gas Conservation Act.’ The Conservation Board has 
power, under the Act, to shut in any well if, in its opinion, waste can be 
prevented or if the well is being operated in such a way that any provision of 
the Act is contravened.’* Further, the Board may approve a water flood opera- 
tion under s. 38 of the Act and may require it by an order under s. 37.'™ 


3. Proof of injury from water flooding: 

The escape of water will become apparent to the adjoining lessee or owner 
when a break-through of water takes place and increasing quantities of water 
are recovered in the production of oil from his well. Ultimately his well may 
become incapable of producing oil commercially. Apart from the reduced 
recovery of oil, he will be put to the expense of treating the oil for removal 
of the water. His remedy will be an action in the courts for damages or for 
an injunction, or for both,’” and possibly an application to the Oil and Gas 
Conservation Board to rescind an approval granted by the Board for the water 
flood project. 


One of the deterrents to an action of this kind, apart from the problems of 
liability, is the difficulty inherent in establishing the plaintiff's claim. To 
prove the source of encroaching water which enters a lease at a point many 
thousands of feet below the surface may, in some cases, be impossible. Partic- 
ulary is proof difficult where several water flood projects are carried out in 
the vicinity of the plaintiff's land. This difficulty of proof may explain why, 
as Mr. Huges points out,'”* 175 water flood projects have been carried out in 
the south-eastern counties of Kansas alone without any agreements and, 
apparently, with few, if any, controversies. 


One technical development may give rise to a defence of contributory 
negligence in such actions. This development is known as “hydraulic fractur- 
ing”.'*” This technique can be carried out in various ways of which, perhaps, the 
best known is “sand fracing”. This method involves forcing sand, under great 
pressure from the well into the producing formation. The effective per- 
meability is increased and a heavier flow of oil to the well bore results. 
Where this technique is used, and especially in those cases where excessive 
force is applied, a situation can result known as “well-to-well fracturing”. In 
other words, the explosive force may fracture the reservoir so as to open a 
channel from the fractured well toward an injection well in a water flood 
project. Along this channel water from the injection well may reach the well 
bore of the fractured well. Because this escape of water would not have 
occurred apart from the fracturing the plaintiff is, to some extent at least, the 


17Statutes of Alberta 1957 c. 63: “wasteful operations” means . . . 

(iii) the inefficient, excessive or improper use or dissipation, of reservoir energy however 
caused. 

(iv) the failure to use suitable artificial, secondary or supplementary recovery methods in a 
pool where it appears probable on the basis of available information, that such methods 
would result in increasing the quantity of oil or gas ultimately recoverable from the 
pool under sound engineering and economic principles. 

18] bid, s. 40. See also the provisions of s. 127. 

18aFor the effect of such an approval or order on the liability of the operator, see p. 530, post. 

19See p. 531 post for further discussion on this type of action. 

19aO pus cit. p. 138. 

19D For two recent cases on this development see Holmes v. Delhi-Taylor Oil Corporation 
(Tex. Civ. app. 1960) 377 S.W. 2d 479 and Delhi-Taylor Oil Corporation y. Gregg 
(Tex. Civ. app. 1960) 337 S.W. 2d 216. 
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author of his own damage. Some reservoirs have naturally existing fracture 
systems so that channels exist for considerable distances underground. The 
Steelman Field and the Weyburn Field in south-eastern Saskatchewan are two 
examples of this phenomenon. Water injected in a well in these fields may 
damage a well a considerable distance away by following the natural fractures. 
The question of liability could then become one of negligence based on whether 
the defendant knew, or ought to have known, of the existence of these fractures. 


The case of Comanche Duke Oil Company v. Texas Pacific Coal and Oil 
Company,’ involved the shooting of an oil well in order to increase production. 
It was alleged that an excessive amount of nitro-glycerine had been exploded in 
the defendant’s well with the result that the plaintiff’s well on an adjoining 
tract was flooded with water. The Texas Commission of Appeals decided the 
case on negligence and causation, and stated that knowledge of the surround- 
ing circumstances had some bearing on the degree of diligence required to 
meet the ordinary standard of care. 


In Empire Oil and Refining Company v. Hoyt*’ the lessor sued the lessee 
for damages for negligently acidizing an oil well. It appeared that the lime- 
stone formation separating the oil and salt water was only 1.2 to 2.5 feet in 
thickness, and if the situation had been known before acidization treatment a 
blanket of calcium chloride would have been laid down. The well was acidized 
without such precautions with the result that the oil bearing strata became so 
impregnated with salt water that the leasehold was rendered useless for oil 
production. The court held that the lessee was liable for breach of the implied 
covenant to use due care even though the work was done by an independent 
contractor. Ina note on this case, Earl A. Brown, Jr. says:”* 


“A method may be used under such circumstances that its use is termed negligent. But ict is 
believed that the use of an established method of operation, such a acidization, under usual 
and ordinary circumstances, cannot be deemed negligent. To constitute negligence in these 
cases there must be the ‘additional element of knowledge’ of some fact or circumstance which 
makes the use of the established method in that situation negligent.” 


4. The analogy of the flooding of underground mines by subterranean waters: 
Brown and Myers’ refer to the 
“strong analogy in cases dealing with the flooding of underground mines by subterranean 
waters. In this connection it may be stated, as a general proposition, that the law relating 
to the flooding of lands generally will apply to the flooding of mines, and where the owner 
of a mine does nothing more than permit water to flow where it naturally would go in the 
ordinary course of mining, he is not liable for damage to adjoining mines for injuries due to 
percolation or gravitation of such water, especially where this cccurs simply by reason of the 
removal of coal from a mine. But if the owner of one mine conducts into the adjoining mine 
water which would otherwise not go there or causes it to go there in larger quantities 
than it would go naturally, he commits a wrong which the law will redress.” 


The learned authors then quote a number of American cases supporting their 
view. These cases and the above statement coincide with the view of English 
authorities.’ In Baird v. Williamson*’ the defendant’s mine was on a higher 
level than the plaintiff’s, and the plaintiff alleged that the defendants made 
openings in the strata into which large quantities of water were pumped which 


20Tex. Comm. of App. (1927), 298 S.W. 554. 

21112 Fed. 2d 356, C.C.A. 6th 1940. 

2219 Texas Law Review, p. 85. 

23Opus cit. p. 466. 

24See Smith v. Kendrick, 7 C.B. 515, 137 E.R. 205; Acton v. Blondell, 12 M. &. W. 324. 
2515 C.B. (N.S.) 376, 143 E.R. 831. 
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encroached on the plaintiff's mine. There was no allegation of negligence in 

the conduct of operations in the defendant’s mine. Chief Justice Erle said: 
“The defendant, as occupier of the higher mine, has not the right to be an active agent in 
sending water into the lower mine.” 

After pointing out that if nature sent the water down the defendants would 

not be responsible, he continued: 


“The law imposing these regulations for the enjoyment of somewhat conflicting interests does 
not authorize the occupier of the higher mine to interfere with the gravitation of the water 
so as to make it more injurious to the lower mine cr advantageous to himself. This appears 
to us to be law. For authority we referred both to Smith v. Kendrick and also to the question 
left to the jury in Acton v. Blondell.” 


While the Court of Appeal in Alberta has stated that some of the reason- 
ing in the cases of Smith v. Kendrick and Acton v. Blondell is not law in 
Alberta,’ nevertheless the decisions in these cases are applicable. It there- 
fore appears that causing the flow of water on to the lands of another so as 
to damage those lands as, for example, by means of water injection, is action- 
able. The basis of liability must be found in the rule of Rylands v. Fletcher,” 


negligence, nuisance or trespass. 


4. Rylands v. Fletcher: 


McElroy ** states that in the cases of Turner v. Big Lake Oil Company” 
and Cosden Oil Co. v. Sides*’ the Texas Courts emphasized that the production 
of oil and the storage of water in Texas were essential to the property of the 
State and that the construction of salt-water pools and drilling of oil wells in 
the usual and appropriate way were natural uses of Texas land, and they 
repudiated the doctrine of strict liability in the case of unnatural uses of 
land enunciated in Rylands v. Fletcher. McElroy” says: 


“The advanced state of the petroleum industry into secondary recovery operations and the 
necessity for strict conservation practices must require the conclusion that the water flooding 
of oil and gas producing land is a natural and appropriate use of such land. That being 
true, liability of the operator for causing water encroachment upon adjoining lands must be 
predicated upon either negligence or unreasonableness. In either event a fact question is 
presented and the rule of absolute liability should not be applicable.” 


In Comanche Duke Oil Company v. Texas Pacific Oil Company the 
Texas court refused to treat the explosion of nitro-glycerin in a well as a 
situation to which the rule in Rylands v. Fletcher applied. In the Alberta case of 
Christa v. Marshall and Christa v. Ferguson and Ferguson “'” it was urged on 
Parlee, J. that the drilling of artesian wells which resulted in surplus water drain- 
ing on to the land of another was a situation to which the case of Rylands v. 
Fletcher was applicable. Parlee, J. held that the drilling of the artesian wells was 
a natural use of lands but imposed liability for the escape of water because 
the defendants had increased the natural servitude to which the plaintiff's 
"Sie, seneuaing the drainage of natural surface waters, see Beck, J. in Makowecki v. Yachimyc, 

[1917] 1 W.W.R. 1279 at p. 1294. See also footnote at p. 1297, and see Farnell vy. 


Parkes, [1917] 3 W.W.R. 882,Townsend & Martin v. C.N.R., [1922] 1 W.W.R. 1121 
and Christa v. Marshall & Christa v. Ferguson and Ferguson, [1945] 2 W.W.R. p. 44. 


27 (1866), L.R. Ex. 265, affirmed L.R. 3 H.L. 330. 
2SOpus cit., at p. 36. 
29(1936), 128 Tex. 155; 96 S.W. 2d 211, affirming 62 S.W. 2d 491. 


30Eastland C.C.A. (1931), 35 S.W. 2d 815; 15 Texas Law Review 355; 20 Texas Law Review 
399. 


310 pus cit., at p. 36. 
31a Tex. Comm. of App. (1927), 298 S. W. 554. 
31b[1945] 2 W.W.R. 44. 
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land was subject. It is submitted that since, under The Oil and Gas Con- 
servation Act, the failure to initiate pressure maintenance operations and the 
inefficient use or dissipation of reservoir energy are wasteful operations and 
since such projects are only undertaken with the approval of the Oil and Gas 
Conservation Board, it should not now be held by any court that water flood- 
ing, where reasonably deemed necessary, is an unnatural use of land to which 
the rule in Rylands v. Fletcher is applicable.*** 


6. Some United States cases dealing with water flooding: 


In Sunray Oil Co. v. Cortez Oil Company,” Cortez sought to enjoin 
Sunray from disposing of salt water on a ten acre tract leased by Sunray. 
Cortez was the owner of the minerals on adjoining lands and claimed that the 
salt water might find its way to his land and ruin potential oil or gas reservoirs. 
The trial court granted an injunction but on appeal the injunction was dissolved 
on the theory that the alleged damage was speculative and theoretical only. 
The court relied on the earlier case of Tidal Oil Co. v.. Pease.”* In that case 
the court had held 

“Subject to the rules of law with reference to due care, etc., the owner of land ought not to 

be prohibited from the full use and benefit of his land so long as he does not, by such use, 

injure or damage other persons.” 

In the case of West Edmond Salt Water Disposal Association v. Rosecrans,” 
the defendant was injecting salt water into an abandoned well in a tract 
adjoining the plaintiff's land. The plaintiff alleged. that the water was 
entering his land and brought action on three counts, first for ejectment, 
second for a judgment for profits made, and third for exemplary or punitive 
damages. The jury brought in a verdict on all three counts but the trial court 
disallowed the exemplary damages. The appeal court held that the defendant 
had a right to inject salt water and the injection itself did not amount to a 
trespass. The court further held that in injecting the salt water into the 
wells the defendant was acting in a lawful manner and within his rights, and 
the exercise of such rights did not give rise to a cause of action so long as 
there was no injury or damage to the plaintiff’s lands and so long as the 
plaintiff was not deprived of the use or enjoyment of those lands. The only 
liability that could exist would be for actual damage to the plaintiff’s land. 
The court held that once the salt water went into the formation the defendant 
lost title to it. The court further held that on the facts the defendant was 
acting in a lawful manner and in the exercise of his lawful rights, and did not 
injure or damage the plaintiff’s lands in any way. The Supreme Court of 
the United States*’ dismissed the appeal. 

In West Edmond Hunton Lime Unit v. Lillard’* the unit was injecting 
great quantities of salt water into a formation. After the flood was underway 
the plaintiff acquired, by assignment, a lcase of certain lands on which two 
gas wells were located. These wells had produced from another formation. 


“leFor a full discussion dealing with the escape of deleterious substances see Escape of 
Deleterious Substances: Strict Liability v. Liability Based Upon Fault, by Lee Jones Jr., 
First Annual Rocky Mountain Mineral Law Institute, p. 162. 


82112 P, 2d. 792, (Okala, Sup. Ct. 1941). 

83(1931) 153 Okla. 137, 5 P. 2d. 389, p. 393. 

34(1950) 204 Okla. 9, 226 P. 2d. 965. 

35340 US. 924. 

86(1954) 3 O. & G.R. 1426, 265 P. 2d. 730, Okla. Sup. Cr. 
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The plaintiff tried to produce his two wells but could not because the salt 
water injected by the defendant penetrated into the sub-surface of his lands 
and destroyed the productivity of the wells. The defendant demurred to the 
plaintiff's claim for damages for loss of production. The plaintiff raised 
a second cause of action by alleging that he had to abandon casing from one 
of the wells because pulling the casing resulted in salt water flowing out over 
the surrounding land. He was given judgment on this second cause of action. 
No appeal was taken from the demurrer in the first cause of action. In this 
case the plaintiff appears to have suffered damage in his inability to produce 
the two wells. It appears, too, that the plaintiff had acquired his leases 
without knowledge that the defendant was injecting large quantities of water 
underground. Nevertheless, while the court stated that the plaintiff could 
recover any actual damage or injury resulting from the water flooding, on the 
facts recovery was only granted with respect to the loss of casing. This case 
is difficult to reconcile with the Rosecrans Case. 


Hughes” refers to an unreported case in Kansas where the defendant 
Brundred Oil Corporation applied for and received permission from the Kansas 
Corporation Commission to institute a water flood. Part of the plaintiff's 
land was involved. The plaintiffs drilled several wells on adjoining lands, 
not under lease to the defendant, and brought action alleging that salt water 
injected by the defendant had escaped to a formation underlying the plain- 
tiffs’ lands not under lease to the defendant. The plaintiffs did not claim 
that there was any negligence or that the flood had been conducted in violation 
of any rules of the Corporation Commission. The defendant contended that 
the Statutes of Kansas absolved it from liability in the absence of negligence or 
violation of the orders of the Corporation Commission. It appeared that the 
plaintiffs had drilled their wells after the water flood had started and with 
notice of the permit to flood. It also appears that the plaintiffs were attempt- 
ing to obtain the benefit of the defendant’s water flood. The defendant took 
the position that it was absolved by the order of the Kansas Corporation Com- 
mission and also alleged that the plaintiffs had failed to exhaust their 
administrative remedies by not first appealing to the Corporation Commission. 
Mr. Hughes states that the court gave no written judgment but he believes 
that the court at least gave consideration to the allegation that the plaintiffs 
had failed to exhaust their administrative remedies. 


In the recent Illinois case of Reed v. The Texas Company an injunction 
was sought by a number of producers in an oil pool to restrain the other pro- 
ducers in the pool from proceeding with a water flood program in connection 
with a unit. The plaintiffs had refused to join the unit. The plaintiffs 
argued that they had not joined the unit and contended that oil to which they 
had title would be forced to flow to wells owned by others, and that the 
operation was illegal. The defendants contended that they were proceeding 
according to law and that to discontinue the water flood would result in great 
loss to the producers and to the royalty owners. The court referred to the 
Ramsay and Dees cases and said:*° 

37O pus Cit., at p. 133. 


88159 N.E. 2d. 641, 11 0. & GR,, p. 789. 
3911 O. & GR,, p. 792. 
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“If a minority of one or more persons affected by the operation cculd prevent it by refusing 

to join in the agreement they could then force the others to choose between leaving a large 

part of the oil underground, or consent to granting the dissidents an unreasonably large 
percentage of the oil. In other words, the power to block a repressuring program by refusing 
to sign the unitization agreement would be the power to insist upon unjust enrichment. 

Surely a court of equity should not support such a rule.” 

The court held that the question of title to the oil was irrelevant. In 
answer to the plaintiffs’ argument that the operator has an absolute duty to 
prevent any migration of oil even though the plaintiff is compensated by other 
oil, the court held that an operator must be reasonably diligent to prevent 
waste and to prevent any substantial loss of oil, but that the absolute prevention 
of any movement of oil underground across a boundary line is not humanly 
possible. It further held that if the oil moving from one lease is compensated 
by a substantially equal amount from the same pool there is no actual loss. 
Since the legislature has recognized the propriety of secondary recovery pro- 
cedures if done in a reasonable and fair manner with supervision and control 
assigned to the mining board, the court’s duty was only to see that a fair and 
reasonable plan existed and to remedy any substantial defect. Because the 
plan had been approved by the Board and no defects were shown, the action 
for an injunction was dismissed. 


In a footnote to the case in Oil and Gas Reporter*™* the following appears: 
“The significance of the superior bargaining position of a small minority of persons who do 
not join in the unitization agreement is recognized by the court. To grant an injunction in 
this case would in effect force the majority to choose between leaving a large part of the oil 
in the ground or consent to granting the non-consenting minority an unreasonably large 
percentage of the oil. Another formidable reason exists as an additional basis for the 
denial of injunctive relief in that such conduct would lead to physical waste of the mineral. 
Conservation of the natural resources of the state requires continuing judicial support as was 
given in the principal case.”’39) 
7. Negligence: 

In summary of these cases, it seems that while an action will undoubtedly 
lie where a water flood project, though approved by the conservation authority, 
is conducted negligently or where negligence exists in any phase of the flood, 
negligence is seldom relied on as the basis of decision. Probably the difficulty of 
proof and availability of grounds of liability without fault account for the small 
percentage of cases in which negligence has been a deciding factor. 


8. Nuisance and trespass: 


An examination of the nature of the interest conferred by the usual oil 
and gas lease is essential to a consideration of the question whether the lessee may 
bring an action in nuisance or trespass if the leased lands are damaged as a 
result of a water flood operation. 


Confusion has existed in the courts concerning the nature of the oil and 
gas lease, and as Professor Thompson says: *" 


398110 & G.R. 794. 


39bFor a further discussion on United States cases on this subject see: “Tort Liabilities in 
Secondary Recovery Operations” by Lee Jones, Jr. 6th Annual Rocky Mountain Mineral Law 
Institute, p. 639; “Problems Incident to the Acquisition, Use and Disposal of Repressuring 
Substances Used in Secondary Recovery Operations” by Roscoe Walker, Jr. 6th Annual 
Rocky Mountain Mineral Law Institute, p. 273; “Rights and Liabilities on Subsurface 
Operations” by Wm. Jarrel Smith 8th Annual Institute on Oil & Gas Law and Taxation 
S.W. Legal Foundation, p. 1. 


409T he Nature of the Oil and Gas Lease—A Statutory Definition, Alberta Law Review No. 5, 
Spring 1960, 463. 
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“The oil industry and practitioners welcomed the 1957 decision of the Supreme Court of 
Canada in Berkheiser v. Berkheiser*! for its clear statement of the nature of the interest 
confered by the ‘unless’ type of oil and gas lease as a ‘profit a prendre..” 
The interest might further be described as a several profit 4 prendre in gross. 
It is several because it gives, even as against the owner of the land, exclusive 
right in the lessee to recover the oil and gas granted by the lease. 
Halsbury says: ** 
“The right constituting the profic 4 prendre may be exercisable to the exclusion of all other 
persons in which case it is said to be a right in severalty or a several prefic a prendre.” 
The right is in gross since it is not appurtenant to other land and exists in- 
dependently of any other estate in land. An analogous profit a prendre is the 
right to a several fishery in a river or stream. A great many cases dealing with 
several fisheries have been decided and they are most helpful in determining 
the nature of a profit a prendre. 


One who receives the grant of a several fishery is given the right to fish in a 
limited area of the river and to recover fish from that portion of the river. The 
fish may well migrate to other areas in the river and fish may come from other 
areas to the area in which the grant is given. The problems brought about by 
the fugacious nature of oil and gas are akin to the problems of ownership of 
fish in a several fishery. Cases on several fisheries established that the holder of 
a profit 4 prendre can bring action in both trespass and nuisance for inter- 
ference with his rights. In Hindson v. Ashby** Lord Justice Lindley says: 


“Both upon principle and according to the authories*4 a several fishery may exist in a public 
navigable river either apart from or as an incident to the ownership of the soil over which the 
river flows. Moreover the cwner of a several fishery, whether he owned the soil or whether 
he did not, could maintain trespass for a disturbance of his right of fishery; for, even if he did 
not own the soil, his several fishery was in incorporeal hereditament and a profit a prendre for 
the disturbance of which trespass was the appropriate remedy.” 


In Fitzgerald v. Firbank*’ Lord Ebury had given the Waltonian Society an 
exclusive right for a term of years to fish in a defined part of his stream. The 
plaintiffs, acting for the Society, alleged that the defendant had interfered 
with their right to fish by dumping water loaded with sediment into the 
stream, the effect of which was to drive away the fish and prevent their 
spawning. The defendant’s answer was that he had not prevented the Society 
members from fishing. In the court of Appeal Lord Lindley says:*** 


“The right of fishing includes the right to take away fish unless the contrary is expressly 
stipulated. I have not the slightest doubt about that. Therefore the plaintiffs have a right 
as distinguished from a mere revocable licence. What kind of a right is it? It is more than 
an easement. It is what is commonly called a profit a prendre, and it is of such a nature 
that a person who enjoys that right has such possessory rights that he can bring an action for 
trespass at common law for the infringement of those rights. The law on this subject was 
very carefully considered and will be found laid down in Holford v. Bailey*® in the Exchequer 
Chamber.” 


Lord Lindley then asks: 


“Does the running of the dirty water into the fishery constitute an interference with the 
plaintiff’s rights or is it what is called a damnum absque injuria?” 


4111957] S.C.R. 387. 

42Halsbury (2d. Ed.) Vol. 11, Para. 672, p. 383. 

431896] 2 Ch. 1 at p. 10. 

44He refers to the following authorities: Smith v. Kemp, 2 Salk 637; Seymour v. Lord 


Courtenay, 5 Burr. 2815; Holford v. Bailey, 13 Q.B. 426, 116 E.R. 1325 and Duke of 
Somerset v. Fogwell 5 B. & C. 875. 


4511897] 2 Ch. 96. 
45a]bid., at p. 101. 
4613 Q.B. 426, 116 E.R. 1325. 
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and answers by saying: 
“Te (damnum absque injuria) cannot be so if I am right in the first proposition that the 
plaintiffs have rights and that these rights have been damnified by fouling the river. The 
defendant had no right to foul the river to the damage of anybody who has rights in that 
river. He is a mere wrongdoer; though if the plaintiffs had no rights in the river of course 
they would have had no right legally to complain. This is a somewhat unusual case and I am 
not aware of any precedent for what I may describe as an action of nuisance by the owner of 
a sole and exclusive right of fishery but once grant that the owner of such a right can sue in 
trespass with one kind of infringement of it then I cannot see why he might not maintain an 
action on the case for nuisance at common law for such an interference with his right as is 
proved in this case.” 

Lord Justice Rigby says: *"* 
“To give the plaintiff a sole and exclusive right even for an hour a deed was necessary; and 
that would be a grant and, whether the grantee of the fishery had it in fee or for a term of 
years or even an hour he could sue for disturbance during the time that the interest under 
his grant continued . . . . That same passage also lays down what I conceive to be undoubted 
law that the grantee in such a case may sue for disturbance.” 
In answer to the argument that the plaintiff could not sue in trespass but 

had to sue on the case, Lord Justice Rigby said at page 104: 


“IT hold that the grantees of the incorporeal hereditament have a right of action against any 
person who disturbs them either by trespass or by nuisance or in any other substantial manner.” 


It appears clear therefore, that both nuisance and trespass will lie for the 
interference with a profit a prendre. 


What form of action should then be adopted by a plaintiff whose oil and 
gas lease has been interfered with by a water flood project on adjoining 
property? To distinguish between trespass and nuisance in the framing of the 
action, it is necessary to deal to some extent with the historical background of 
these two old forms of action. F. H. Newark, in an article entitled The 
Boundaries of Nuisance,’ says that the truest dictum in the books is that of 
Chief Justice Erle when he said: 


“The answer to the question—‘What is a nuisance?’ is ‘immersed in undefined uncertainty’.” 


Newark points out that the problem today is due to the fact that there has 
been an improper extension of the term nuisance to cover cases which have 
little in common with the original conception of that tort. He points out that 
disseisina, transgressio and nocumentum covered the three ways in which a 
man might be interfered with in his rights over land. Wholly to deprive a 
man of the opportunity of exercising his rights over land was to disseize him, 
for which he might have recourse to the assize of novel disseisin. But to trouble 
a man in the exercise of his rights over land without going so far as to dis- 
possess him was a trespass or a nuisance according to whether the act was done 
on or off the plaintiff’s land. Thus to go on the plaintiff’s land and demolish 
a weir was a trespass which gave rise to an action in trespass; to stay on your 
own land and demolish a weir to the hurt of the plaintiff was a nuisance for 
which the assize of nuisance was the proper remedy. Nuisance could never be 
committed on the plaintiff’s land; an act done on the plaintiffs land would be 
disseisin or trespass according to the circumstances. 

Winfield* says: 

“Although we hear no more of the problem in the reports in the shape of a dispute whether 

the trouble began on the land of the plaintiff or on that of the defendant, that is only because 


it was merged in the wider question, was the damage direct or consequential and in later 
cases this was made the vital distinction between trespass and case.” 


46a 1897] 2 Ch. 96, at p. 103. 
4765 L.Q.R. 480 
48Winfield on Tort, 6th Ed., at p. 577. 
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Winfield® says: 
“The leading textbooks are in direct conflict on the relation of nuisance to trespass. Accord- 
ing to one view these two torts may possibly coincide, some kinds of nuisance being also 
trespass to land. According to another view they are mutually exclusive.” 

50 
Street’” says: 


“‘Nuisance and trespass do not overlap. The influence on (sic) the old forms of action persists 
here, so that if injury to land is indirectly caused by the defendant, it cannot be trespass.” 


It has generally been conceded that the flow of water from one property to 
another amounts to nuisance and not trespass. In the case of Leveridge v. 
Hoskins,” the defendant dug ditches which diverted a river onto the plaintiff's 
land. It was held that the damages were presumed to be consequential and 
therefore nuisance was the proper action. In the case of Reynolds v. Clarke” 
the court held that the diversion of water onto the plaintiff’s land by the 
defendant was a nuisance and not a trespass. Similarly, in Haward v. Bankes” 
the court held that immediate damage to the plaintiff’s property is a ground 
for trespass; consequential damage to it is a ground for case. 

Street’’ points out the difficulty of distinguishing between direct and 
consequential acts. He says: 


“How difficult it is to draw the line between “direct” and “consequential” acts is shown by 
Gregory v. Piper®® which held that it was trespass where rubbish, which was placed near the 
plaintiff’s land, on drying, rolled on to it because this was the result of natural forces.” 


In contrast, Lord Justice Denning and Lords Radcliffe and Tucker in the 
case of Southport Corporation v. Esso Petroleum Company Limited” held that 
where oil was discharged from a ship and was carried on the tide to plaintiff's 
foreshore the damage was consequential and not direct. Similarly, in the 


New Brunswick case of Mann v. Saulnier,”’ where a fence post which was 
erect when originally placed on the boundary line, later leaned onto the plain- 
tiff’s land as a result of natural forces, it was held that the injury was con- 
sequential and not direct, and at most constituted a nuisance. 


The problem of distinguishing between direct and consequential damage 
was recently reviewed in the judgment of Riley, J. in the Alberta case of Allen 
Phillips v. The California Standard Company, and Seismotech Ltd., and Sohio 
Petroleum Company.” In that case the plaintiff’s water well was allegedly 
damaged by seismic shots conducted by the defendants. The plaintiff based his 
action both in his pleadings and in his argument on the ground of trespass. Mr. 
Justice Riley referred to a quotation from Pollock on Torts,” where Pollock 
wea Hoare & Co. v. McAlpine®® Astbury, J. accepted a suggestion, not necessary to the 

decision, that the rule (i.e. Rylands v. Fletcher) extends to vibration set up in the soil by 


pile-driving (with the consequence of all damage therefrom being recoverable whether it 
amounts to nuisance or not); bui this seems a fallacious extension. A man cannot be said to 


49Winfield on Tort, 6th Ed, at p. 576. 

50The Law of Torts, 2d. Ed., at p. 214. 

5111 Modern Reports 257, 88 E.R. 1025. 

52(1725), 1 Stra. 634, 2 Ld. Rym. 1399, 92 E.R. 410. 

53 (1760), 2 Burr. 1114, 97 E.R. 740. 

54At p. 61. 

55(1829), 9 B. & C. 591. 

5671953} 2 All E.R. 1204, [1954] 2 All E.R. 561, [1955] 3 All E.R. 864. 

57(1959) 19 D.L.R. (2d.), 130 (N.B.C.A.). 

5831 W.W.R. (N.S.) 331. 

5915th Ed., at p. 377, cited by Mr. Justice Schroder in the case of Barratte v. Franki 
Compressed Pile Co. of Can. Ltd. [1955] O. R. 413. 

60[ 1923] 1 Ch. 167. 
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bring or collect vibrations on his land, nor can th-y be said to escape; neither are they 
noxious or dangerous in their own nature. On principle the cause of action is nuisance or 
nething and no authority can be shown for inventing any other.” 


60a 


Mr. Justice Riley then says; 
“TI am of the opinion that vibrations set up by the defendant and transmitted to land occupied 
by the plaintiff do not in law constitute a trespass, but do in law give a cause of action in 
nuisance.” 

He points out that while the plaintiff had framed his action in trespass the 

court could, since the abolition of the forms of action, treat the action as having 

been brought in nuisance. 


It seems clear that damage suffered as the result of encroaching water from 
a water flood project may give rise to an action in nuisance but not in trespass, 
and a plaintiff who is the grantee under an oil and gas lease holds an interest 
in the lands sufficient to warrant the bringing of such an action. 


It might be assumed that the ordinary rule that nuisance is not actionable 
per se might apply in a case of this kind and that actual damage must be 
proved by the plaintiff in order to succeed. In result a heavy burden would be 
placed on the plaintiff because of the difficulty of proving the source and 
extent of his damage. Street” says, however, that there are two exceptions to 
the rule that actual damage must be proved in order to succeed in nuisance. 
One of these exceptions arises where the interference is with an easement, 
profit a prendre or right of access. Halsbury”* gives the basis for this exception 
as the danger that by the continuance of the illegal act an estoppel or limitation 
of action might render the illegal act lawful merely because of the inability or 
difficulty on the part of the plaintiff of proving special damage. 


9. Conclusion as to basis of liability for water flood: 


It seems apparent that a plaintiff in an action for damages sustained as a 
result of water flooding operations must, in order to succeed, frame his action 
in negligence or nuisance. It would appear that the principles ennunciated in 
Ryands v. Fletcher are not applicable to an action of this kind. It is submitted 
that the principles ennunicated in the mine flooding cases are, in reality, 
principles of the law of nuisance or negligence, and that these cases, apart 
from situations dealing with riparian rights and the rights of adjacent owners 
with respect to water flowing in defined channels, do not provide a basis of 
liability other than nuisance or negligence. 

The United States courts take the view that so long as the defendant acts 
reasonably in carrying out his water injection operations he will not be held 
liable.““* The American Law Institute’s restatement of the law of torts” 
asserts that liability for interference with subterranean waters in the use of one’s 
own property to the injury of another depends on whether the causative 


60a31 W.W.R. (N.S.) 331, at p. 335. 

612d. Ed., p. 215. 

©2Vol. 24, p. 21, para. 37 Sec. Ed. See also Harrop v. Hirst (1868) L.R. 4, Ex. 43. See also 
Street, 2d. ed., at p. 215. 

62aThe United States courts, too, recognize certain correlative rights as between producers in 
a common reservoir. One of these rights involves the complimentary duty not to injure the 
reservoir which is used in common with others. The production of oil without water 
flooding or other suitable pressure maintenance schemes may very well lead to damage to 
the reservoir, and affect all the producers in that reservoir. It follows, then, that water 
flooding is ordinarily a reasonable operation. 

63Paras. 822 to 849, Restatement, Torts see also 29 A.L.R. 2d. 1357. 
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activity or conduct (1) if intentional was unreasonable, or (2) if unintentional 
was negligent, reckless or hazardous. In Williams and Meyers text on oil and 
gas law, the authors state that what may be called a ‘negative rule of capture’ 
appears to be developing.*™* 


“Just as under the rule of capture a landowner may capture such oil or gas as will migrate 
from adjoining premises to a well bottomed on his own land, so also may he inject into a 
formation substances which may migrate through the structure to land of others even if this 
results in the displacement under such land of more valuable with less valuable substance. 
(e.g. Tht replacement of wet gas by dry gas®4.) The law on this subject has not as yet been 
fully developed, but it seems reasonable to suggest the qualification that such activity will be 
permitted, free of any claim for damages, only if pursued as pa-t of a reasonable program 
of development and without injury to producing or potentially producing formations.” 


It appears that English courts view nuisance in much the same light as the 
United States courts. In Kine v. Jolly** Vaughan Williams, L.J. stated that the 
English courts have always been unwilling in nuisance cases to hold that every 
nuisance, apart from the rule de minimis non curat lex, should be a cause of 
action, and that, on the contrary, the plaintiff’s rights will not be enforced 
unless there has been a substantial interference . 


Street’ says: 


“A plaintiff does not win an action based on nuisance by showing merely that another is 
responsible for substantial interference with his land resulting in damage to him. Nuisance 
cases often deal with a conflict of interests between neighboring landowners, and so the law 
of nuisance has to adjust the respective rights and privileges of these neighbors.” 


The position has been expressed by Lord Wright in the House of Lords as 
follows:°* 


“A balance has to be maintained between the right of the occupier to do what he likes with 
his own and the right of his neighbor not to be intezfered with. It is impossible to give any 
precise or universal formula, but it may broadly be said that a useful test is perhaps what 
is reasonable according to the ordinary usages of mankind living in society.” 


Lord Wright’s test of what is reasonable seems consistent with the American 
& . . . . . 

Law Institute’s restatement which imposes liability for intentional water in- 

jection only if unreasonable. 


10. Effect of authorization of Oil and Gas Conservation Board: 


What has been said about liability on the grounds of nuisance and neligence 
has been said without regard to the effect of the provisions of The Oil and Gas 
Conservation Act.’* Under s. 37 of that Act the Oil and Gas Conservation 
Board has power to require the injection of water or other substances into the 
reservoir. Such an order may take the form of an order requiring the operator 
to show cause why water injection should not be undertaken. An example of 
this type of order is Board Order No. Misc. 5013°™ which required certain 
operators in the Pembina Field in Alberta to show cause why they should not 


63aWilliam and Meyers, Oil and Gas Vol. 1, Par. 204.5. 

64This reference is no doubt to Tidewater Associated Oil Co. v. Stott, 159 F. 2d 174. In 
this case, as a result of a cycling program, dry gas was injected into a producing formation. 
The plaintiff alleged that the wet gas in his lands was being displaced by the dry recycled 
gas. The plaintiff was unable to recover damages despite the ownership in place theory 
of the Texas courts. (See Theories of Ownership of Oil and Gas by J. H. Laycraft and 
Ivan L. Head, 31 Can. Bar Rev., p. 382.) 

651905} 1 Ch. 480, 74 L.J. Ch. 174, affirmed Sub-nom. Jolly v. Kine [1907] A.C. 1. 

662d. ed. at p. 221. 

®7Sedleigh-Denfield v. O’Callaghan [1940] A.C. 880, at p. 903; [1940] All E.R. 349; 
Cf. Trevett v. Lee, [1955] 1 All E.R. 406 (C.A.), espescially Birkett, L.J., at p. 413. 

68Statutes of Alberta 1957 c. 63. 

68aA]berta Regulation 168/59, Alberta Gazette May 30, 1959, p. 324. 
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institute flood operations. It is submitted that when this type of order is made, 
there is no liability either to third parties or to the lessor on the part of an 
operator who, being unable to show cause why the flood should not be under- 
taken, institutes water flood operations in compliance with the Board’s require- 
ments, assuming, of course, that there is no negligence in the carrying out of 
the operation. 


Clerk and Lindsell on Torts, at page 604, states: 
“Where a statute has authorized the doing of a particular act, or the user of land in a 
particular way, which act or user will inevitably involve a nuisance, all remedy whether 
by indictment or by action for damages resulting therefrom is taken away, providing every 
reasonable precaution cons’stent with the exercise of statutory powers has been taken to prevent 
the nuisance occuring. The burden of proving that a nuisance is inevitable lies on the persons 
having a statutory authority. It is d'scharged by showing that all reasonable care and skill, 
acccrding to the state of scientific knowledge of the time, had been taken.” 
and at page 605: 
“The statutory authority to commit a nuisance must, however, in order to afford a defence 
to the parties committing it, be expressed or necessarily implied.”*® 
It seems clear that where the defendant is carrying on a water flood without 
negligence pursuant to an order under s. 37 either to show cause or otherwise, the 
defence of statutory authority is open to him. Section 119 (2) of the Act 
gives an appeal to the courts from an order under s. 37, but it is submitted that 
the fact of a possible appeal does not alter the statutory authority of the order. 


In 1960 The Oil and Gas Conservation Act was amended by the addition 
of s. 38 (a)‘’. This section provides that the performance of any act required 
to be done under s. 37 of the Act or approved under s. 38 of the Act cannot be 
prevented or restrained by injunction or other order of the court. It is possible 
that an argument could successfully be made in the case of an appeal under 
s. 119 from an order made under s. 37, that, nothwithstanding a court finding 
that the order was made without jurisdiction, the injection of water could not 
be restrained by the court. Perhaps the better view is that if the order itself 
is quashed then the authority for the injection of water is taken away. The 
addition of s. 38 (a), without consideration of its effect on the powers of 
the appellate tribunal may, however, lead to some difficulties in interpretation. 

Is the legal liability of one who injects water with the Board’s approval 
under s. 38 of the Act any different from that of one who carries on the same 
operation under order of the Board pursuant to s. 37. In Metropolitan Asylum 
v.Hill” it was held that authorization to construct a hospital for the sick and 
infirm poor did not authorize the building of a small-pox hospital in such a 
place as to cause a nuisance to the adjoining owners. In Jones v. The 
Festiniog Railway” it was held that where the authority given is merely per- 
missive a defendant is liable for nuisance even though not negligent in carry- 
ing out the permissive authority. 


At first blush it would appear that the injection of water pursuant to the 
Board’s approval under s. 38 is merely a permissive use upon which the benefit 


“9°The footnote cases are: R. v. Pease (1832), 4 B. & Ad. 30; Vaughan v. Taff Vale Ry. 
(1860), 5 H. & N. 679; Hammersmith Ry. v. Brand (1869), L.R. 4 H.L. 171; London, 
Brighton, etc. Ry. v. Truman (1885), 11 App. Cas. 45; Manchester Corporation v. 
Farnworth, [1930] A.C. 171. 


701960 (Alta.) c. 74, s. 8. 
71 (1881), 6 A.C. 193. 
72(1868), L.R. 3 QO.B. 733. 
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of statutory authority is not conferred. On the other hand, the purpose of 
The Oil and Gas Conservation Act is expressed in s. 4 to be the conservation 
and prevention of waste of the oil and gas resources of the Province. The 
committing of waste as defined has been made an offence under the Act. The 
purpose of a water flood is to prevent waste and to produce more effectively 
the available reserves of oil and gas. The Oil and Gas Conservation Board 
has, by the Act, authority over almost every phase of oil well and oilfield 
operation. While it is true that under s. 38 the order may be initiated by the 
applicant, any discretion on the part of the applicant thereafter ceases. The 
quantity of water proposed to be injected must be approved by the Board. The 
owner of a well must keep a record of the quantities injected;"* he must file a 
monthly report with the Board of the quantities injected and the source of the 
water, together with particulars of the treatment to which the water was 
subjected. It is submitted that The Oil and Gas Conservation Act is a 
complete code of oilfield operation and that the remedy of any person 
aggrieved is limited to an application to the Board to have the flood dis- 
continued or modified particularly since the introduction of s. 38(a). The 
fact that The Oil and Gas Conservation Act is a complete code of procedure 
and that it was intended that civil rights should be taken away is further borne 
out by s. 125 which provides that the Lieutenant Governor in Council may 
direct the Board to prepare a scheme or schemes for the provision of com- 
pensation for persons who are injured by reason of any conservation orders 
made pursuant to the Act. 

It is therefore submitted that even though a water flood, carried out 
pursuant to s. 38, would appear to be merely a permissive operation, the 
legislation is such as to have taken away not only the right to prevent, by court 
order, the injection of water but also any civil action by way of damages. 


730il and Gas Conservation Act, Statutes of Alberta 1957 c. 63 s. 96. 
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ADMINISTRATION OF ESTATES 
C. B. Crarx, B.A. (Sask.), B.C.L. (Oxon.) * 


The object of this article is to deal in a very general way with some aspects 
of the law and practice relating to wills and the administration of estates 
which are often not included in the law school curriculum. 

It must be recognized that this branch of our jurisprudence is one of the 
most prolific in new ard complex situations, and in the resulting applications 
to our courts to have the problems :nravelled. Therefore, it would be 
impossible to deal fully, or even adequately, with such a subject in an article 
which must of necessity be brief. However, there are some points which all 
practicing solicitors are bourd to encounter, and these can be dealt with simply 
enough to repay this effort to explain them. 

There are two fundamentally divided fields in the study of the impact of 
death upon the ownership of property by individuals. The first concerns the 
application of the mind of a man who is still alive to the details of the disposition 
of his property after his death. The second is the body of law which comes 
into effect and begins to operate after his passing. It is not long before 
the young solicitor discovers the wide gulf which exists between the two sets of 
circumstances. 

Let us consider the first question. After clients have died, solicitors will 
over and over again find themselves wishing that they could go back and have 
half an hour of their clients’ time while they were still alive. As there is 
yet no known way of arranging this, the solicitor should do his best to see that 
a client has as far as is possible protected his estate, his dependents and his 
beneficiaries by executing an intelligently conceived will. It is unnecessary 
in this article to deal exhaustively with the reasons why a will is almost certain 
to be better than an intestacy. The latter leads to inconvenience and expense, 
and often the laws of succession provided by the provincial Legislature are 
inadequate or even unjust. For instance, a man may have a widow and seven 
children over the age of twenty-one. He may leave a net estate of $42,000.00. 
If he dies intestate his widow will receive $14,000.00 while each of the seven 
children will receive $4,000.00. The widow may, and often does, live for 
many years after her husband’s decease. If she does, $14,000.00 is simply not 
enough to see her through, whereas $42,000.00 might well have done so. The 
$4,000.00 to each child, while no doubt welcome, is not sufficient to mean 
much to them in a permanent way. It would obviously have been far better 
for the man to have made a will leaving everything to his wife. She would 
by her own will pass on to the children whatever might remain when her time 
would come. An illustration such as this is sufficient to show that the “gulf” 
referred to previously is not an imaginary danger, but is one of which solicitors 
should constantly be aware. 

Other difficulties are the necessity of obtaining an expensive bond for the 
person who is to become administrator, the necessity of obtaining renunciations 


*Member of the Alberta and Ontario Bars. Of the firm of Becker, Weeks, Matheson, Peterson, 
Clark and McLellan, Edmonton, Alberta. 
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from the other next-of-kin who may be living far away or may be lukewarm 
about releasing their rights, the clearing of the position of infants with the 
Public Trustee, and so on. All of these are eliminated if there is a properly 
drawn will. 


Often the solicitor feels that he is in a difficult position with respect to a 
client, because he is not allowed to canvass for business. It might seem that 
in asking a client to have a will drawn he is soliciting business for which he 
will charge a fee. It is suggested that this feeling should not be an obstacle in 
the case of wills. If in the course of discussing other business with a client, 
there is not an opportunity to point out the desirability of having a will, 
the solicitor should if necessary put the matter directly to the client and advise 
him to attend to it immediately. 


It will be noticed that the phrase “a well-drawn will” has occurred 
frequently in what has been said. Most readers of this article will be familiar 
with the poetic toast which is, in fiction if not in fact, drunk at the dinners of 
the members of the Inns of Court in England. It is to “the jolly testator who 
drawns his own will”. It points up the fact which the practitioner is almost 
sure to encounter for himself—that a will which is not well drawn can cause 
more trouble and expense than an intestacy ever could. It is a standing 
reminder to solicitors that when they have a client willing to make a will, it 
is necessary to elicit from him, patiently and carefully, the facts which must be 
known if the will is to be well drawn. Charles Dickens’ “Bleak House”, with 
its famous case of Jarndyce v. Jarndyce, is another object lesson of the pitfalls 
which await the unwary draftsman. 


Perhaps an example will serve best to illustrate what can happen and what 
should not happen. It is an actual case, although the marks of identification 
have been changed. The testator in question wished to make sure that his 
wife’s relatives would not receive any part of his estate. He therefore listed 
his property in a memorandum to his solicitor, showing that the income from it 
was about $300.00 per month. He directed the solicitor to prepare a will, 
instructing his executor to pay $300.00 per month to his widow during her 
lifetime, and upon her death to divide the remaining capital equally between 
two well known charitable organizations. He expected, of course, that the 
revenue would be sufficient for the payments, and that the capital would be 
virtually intact upon his wife’s death. Shortly after making the will he 
died, and it was discovered that half of the property which he had listed was 
in his wife’s name. The wife insisted on being paid the full $300.00 per 
month, although it was obvious that there had been a mis:nderstanding, and 
although the total of the $300.00 and the $150.00 from her own half of the 
property was more than she required for her support in comfort. The result 
was that she lived long enough to deplete all of her husband’s estate, that the 
charities received nothing, and that the wife was able in her own will to leave 
the capital to her relatives. Thus a “well-conceived” plan of disposition had 
been defeated by a will which was not well drawn. 


The moral of this story is that the solicitor should be careful to ascertain 
the actual facts of the client’s estate before drawing his will. It is no doubt 
true that in many cases it will be evident that the proper advice to the client 
will be that he execute a will leaving everything to his wife and appointing 
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her his executrix. But it does not follow that the circumstances should not be 
most meticulously scrutinized before it is decided that a more extensive dis- 
position is not advisable. 


The solicitor must remind himself that nowdays there are nearly as many 
ways of registering and transmitting property as there are kinds of property. 
Real estate is controlled by the Land Titles Act, bank accounts by the Bank 
Act, motor cars by the Vehicles and Highway Traffic Act, stock certificates 
by the various Companies Acts and Estate Tax Acts, and so on. The 
solicitor should familiarize himself with the requirements in each case, because 
he can often save much trouble and expense by having the documentation or 
conveyancing done before death. Indeed, with clients whose ownership of 
property is not extensive, it is often easy to arrange matters so that a grant of 
probate or administration is not necessary. Real estate, for example, can be 
held jointly, so that all that is required is a filing of a declaration and a death 
notice in the Land Titles Office. Bank accounts may be joint, and although 
this does not necessarily determine the ownership of the money, it does mean 
that the court grant is not required to have the money released. (The bank 
may, of course, be entitled to demand an estate tax release, but this is readily 
obtainable) . 


So, in many instances the solicitor may be able to avoid complications in 
the administration of estates, either by eliminating its necessity altogether, or by 
ensuring hat the terms of the will are adjusted precisely to the holdings and 
circumstances of the testator. 


This is not the place for a lengthy discussion as to the advisability of 
husband and wife owning homesteads or bank accounts in joint tenancy. But 
as a solicitor is often asked for his opinion, one may make the gratuitous 
suggestion that the marriage contract is like other contracts in one respect. 
It is entered into in the expectation that it will be carried out, and the odds that 
it will are still heavy. Consequently, the odds are also in favor of the taking 
advantage by any individual client of the opportunities offered by joint 
tenancy; the chances are not great that he will regret having done so. 


Perhaps we should at this point remind ourselves that everything which 
clients wish to have in their wills: may not be permitted by law. The Family 
Relief Act prevents dispositions which would neglect wives or dependent 
children. The Dower Act answers that spouses may not alienate the home- 
stead by will Other well-known statutes have less far-reaching provisions of 
a similar nature. There is one practical matter, however, which is often over- 
looked, and which may at any time prove to be of great importance in any 
given estate. This is the fact that the Public Trustee may demand the payment 
to him of any money which belongs to an infant, and for which a well-drawn, 
specific trust has not been formulated. The Public Trustee then administers 
the fund on behalf of the infant, paying maintenance and support if he deems 
it necessary, and accounting to the infant on its reaching the age of 21. More- 
over, the Public Trustee can and does scrutinize each estate on behalf of infants, 
and may demand that some percentage of the estate be paid to him on behalf 
of infants if he feels that they are not adequately provided for. All solicitors 
should be familiar with the decisions in In re Denton Estate (1950) 2 W.W.R. 
848, and In re Finlan (1951) 3 W.W.R. (N.S.) 671. 
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In cases in which these principles might apply, it will be the solicitor’s duty 
to point out this fact to his client. There is no doubt in the minds of Alberta 
lawyers that the Public Trustee’s office performs a useful function in this 
regard, and there can be no doubt that many infants‘ funds have been dissipated 
which would have been secure in the Public Trustee’s hands. But the fact 
temains that many testators do not like the idea of having the handling of their 
money fall into the hands of “strangers”; also, many widows who thought that 
they would be looking after their children’s funds complain bitterly when they 
find that they are going “to the government”. 

How can the intervention of the Public Trustee be avoided? Suppose a 
man has an estate of $80,000.00 and leaves a widow and two children under 
18. He can leave to the wife absolutely $60,000.00 or perhaps $65,000.00. He 
can then leave to her in trust for each child $10,000.00 or $7,500.00, with 
power to spend the income and so much of the capital a she considers 
necessary for the maintenance, education and support of each child until it 
reaches the age of 21, and leave the balance to each child absolutely. In this 
case the Public Trustee will not intervene and the wife is enabled to use the 
funds for the children in practically the same way as she would if the whole 
estate had gone to her outright. The amounts to be used in each case depend 
upon the size of the estate, but with In re Denton and In re Finlan as guides, 
they should be calculable without difficulty. 

We have now reached the stage of having a will which is both well 
conceived and well drawn. In an article such as this, we cannot hope to deal 
with the problems which present themselves in the case of wealthy clients. 
This is a subject for separate discussion. However, a word might be said 
about the appointment of an executor. This is a touchy subject, among 
solicitors themselves as well as among clients. But what is a young solicitor 
to say if a client asks for his advice, or even his opinion? Shall he point out 
that if a widow has a level head or some business experience there is no reason 
to expect that she will not look after the ordinary run-of-the-mine estate 
satisfactorily? Should he say that many men appoint their solicitors or 
chartered accountants who as experienced men should know best how to handle 
the task? Should he recommended a trust company, which is a professional 
administrator, and which does not run the risk of dying, either before the 
testator’s death or in the middle of the administration with the job half done? 
Will he leave it to a relative or a friend who has his own affairs to look after? 
These as a rule are the alternatives. In many cases, the mere asking of the 
question will point to the answer. In others, each solicitor must make his own 
choice, and until he forms his own predilections and gains his own experience, 
he must rely on his common sense to make a wise decision in each individual 
case. 


One practical detail should be noted. Many people suggest as their 
executors sons or other relatives who do not live in Alberta. In our courts 
such persons will be looked upon as “foreigners”. They will have to file a 
bond and they will be subject to other difficulties which should lead a solicitor 
to discourage the idea. Moreover, the possibility of the executor moving to 
another jurisdiction should be considered at the time of the appointment. If 
the chances of his moving are strong, it is probably better that he be passed 
over. 
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Trust companies, of course, are always available. Under Section 69 of 
the Trust Companies Act, the court has wide power to appoint a trust 
company if there is an intestacy or if a named executor cannot or will not 
act. This will eliminate the necessity of obtaining a bond, and it may be 
economical in other minor details. There is the matter of the trust company’s 
charges, and as there is no way except experience for a young solicitor to find 
out what these are, a word or two about them may not be amiss in this article. 


The trust company derives its statutory right to receive a fee from 
Sections 51 and 52 of the Trustee Act, which do not set any figures. This 
applies to all personal representatives, but the trust company is remunerated 
in exactly the same way as an individual would be in the same circumstances. 
The courts have developed an unwritten rule or practice that when the estate 
is not a continuing one, there should be a fee for getting the assets in, of from 
1% to 24% and of 2°% or 2'4% for making disbursements. 1% is considered 
sufficient for realizing substantial sums in bank accounts or in Canadian life 
insurance policizs; 2',% is allowed when assets such as real estate or businesses 
have been sold or disposed of; other fees fall in between, depending upon the 
degree of difficulty involved. For disbursing, the 2!4% applies when the 
work done has been difficult or involved, with the 2% being considered 
sufficient if the task has been comparatively simple. 

Lately ,with the advent of the high cost of living and of doing business, 
there has been a tendency on the part of the courts to fix the total at the full 
5% except in the most simple cases, so that your client can expect the trust 
company’s fee to reach or to approximate 5°%, of the cash amount realized, 
er of the fair market value of any assets which are transferred to the 
beneficiaries in specie. Again, it should be repeated that these fees apply in 
all cases. Often, when relatives are appointed who are expected to do the 
work for nothing, they find that there has been so much to do that they feel 
entitled to take whatever fee the court decides to award them. The recent 
case of Re Lasby Estate, (1960) 33 W.W.R. 269, is useful as a guide to this 
complicated subject. 

One of the anomalies in estate work is the fact that in many cases where 
the executor is a mere supernumerary, the solicitor does all of the work, but in 
the end finds himself only entitled’ to the solicitor’s taxable costs. When it is 
remembered that the approximate legal fee is 2%, while the executor’s is 5%, 
it will be readily seen that the solicitor’s remuneration is not sufficient. It is 
suggested that when such a case come to hand, the solicitor should at the 
outset arrange with the executor to handle the latter’s share of the work, or 
most of it, for a fee for, for example, 2%, in addition to his proper charges 
for acting as solicitor alone. In this way, he will be adequately paid, while the 
estate receives all of the benefits accruing from his professional knowledge and 
experience. 

An alternative method of procedure available when foreign executors are 
named in the will, is to have a trust company appointed administrator with 
the will annexed under power of attorney from the executors. This is done 
when the executors wish to keep some measure of control over the estate, and 
do not wish to surrender their functions completely to the trust company. As 
this process has in the opinion of the writer no practical advantages, it is only 
mentioned here in passing. 


336 








Should the next-of-kin decide that they do not desire a professional 
representative, but that they wish one or more of themselves to act, it will be 
necessary to choose which of them it will be. This will seldom produce any 
difficulty, but for expedience it is preferable that not more than two should 
receive the actual appointment. Renunciations in the form provided in the 
Rules of Court are obtained from the others, and filed with the grant. At the 
same time, in cases such as the one quoted earlier in which the widow’s third 
was inadequate, it may be possible to persuade the adult children to forego their 
intestate shares in favour of their mother. If they are willing to do so, their 
waivers should be included in the renunciation, and filed with the application 
for the grant. This is done not only to save duplication of argument and 
of work. If the matter is left until afterwards, the estate tax officers are 
apt to contend that the property had already passed to the next-of-kin and that 
their passing it on to their mother constitutes taxable gifts. It is needless to 
add that in many cases such an arrangement is a most welcome and equitable 
way of remedying the negligence of the deceased in not having made a will. 

There are some other ad hoc appointments which may be made, but they 
are so unusual and so subtle that reference should be made to the textbooks if 
and when they arise. Many solicitors will never encounter them at all, but 
they will be readily recognizable when they do appear. 

Now that the executor has been appointed, the Will may be executed. 
What should be done with it? The usual practice, which has been found most 
satisfactory from experience, is to sign one copy and to leave it in the 
solicitor’s vault until it is required. This avoids the trouble of gaining access 
to safetly deposit boxes, and makes the will available to the executor with the 
least possible delay. An unsigned carbon copy is usually given to the testator 
for reference purposes. It must be pointed out that the original signed will 
is one of the most important documents in all of a solicitor’s business; it is 
only in the most unusual circumstances that an intestacy can be avoided without 
its production. No pains should be spared by solicitors to see that its 
existence is properly recorded and adequately protected. 

We have been referring to applications for probate. British Law has 
always been most partial to the individuals selected by the testator himself 
as his executors, so much so that it holds that the executor takes his position 
from the appointment in the will and not from the grant issued by the court. 
In cases of intestacy and appointments for letters of administration, this rule 
does not apply and the proposed administrator can never be certain that he 
will actually be administering the estate until the letters are issued by the court. 
From this reasoning follows the necessity of an administrator filing a bond. 
Sometimes in cases in which all of the next-of-kin are sui juris and creditors 
aside from funeral expenses are negligible, the court will, if consents are 
obtained from all, issue the grant without a bond. Aside from this one factor, 
everything which has been said about applications for probate applies equally 
to applications for letters of administration. The differences between the 
two functions will become evident during the administration itself when the 
personal representative may wish to deal with one or more of the assets in 
certain ways. If he is an executor, he may have been given very wide powers 
in the testator’s will. If he is only an administrator, his authority will be 
found in the provincial statutes and it will always be limited as compared with 
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the wider discretion which wills can confer upon an executor. For example, 
although an administrator has power to sell real estate if the purpose of the 
sale is to obtain funds with which to pay debts, he must obtain the consent of 
the beneficiaries if the proceeds are for distribution only. An executor, if 
given the relevant powers in the will, can sell at his own discretion without 
consulting the beneficiaries. This can be remembered as a footnote to what 
was said above about the advantages of having a well-drawn will. 


The reader of this article may be reminded of “The Life of Tristram 
Shandy”, in which poor Tristram only manages to be born on page 240 of the 
narrative. We have just reached the point at which the will has been executed 
and filed away. We make no apology for this, because if we have not made 
the point that the most important part ofthe work is done before death, we 
have not succeeded in the purposes of this article. Let us now go forward to 
the time when the client has died and it becomes necessary to put into operation 
the administration itself. 


It will often happen that the solicitor is presented with a fait accompli, 
perhaps in this context more appropriately described as a “fait pas accompli”. 
A client may have died without a will or he may have appointed one or more 
“foreign” executors, or even no executor at all. Perhaps the executor named 
is not willing to act, but wishes to rennounce, as he is entitled to do if he has 
not intermeddled. It is important to choose the most convenient and economical 
method of proceeding. It is not always easy to make the choice, as has already 
been pointed out. 


The solicitor must first satisfy himself as to whether it is necessary to 
apply to the court for a grant at all. If there is life insurance payable to 
preferred beneficiaries, he will probably find upon writing to the offices of 
the companies that they do not require probate or administration. They 
will need a copy of the will to satisfy themselves that it has not changed the 
beneficiaries named in the policies, and if the policies are large, they will 
require estate tax releases, but this is all. 


Secondly, if the bank account are in joint names, the old account can be 
closed and a new one opened without probate. Even if the account is not joint, 
if its size is moderate and if the bank can be assured that there are no debts 
and that the estate is too small to be taxable under the Estate Tax Act, the 
manager will probably allow the beneficiary named in the will to take the 
money without further formality. If the home or other real estate is held in 
jo’nt tenancy, transmission can be effected by filing in the Land Titles Office 
a statutory declaration with a Death Certificate as an exhibit. Automobiles 
can be transmitted at the Highways Department without probate, if probate 
is not required for other purposes. 

When it is found that other minor assets may be transmitted in similar 
ways, it is clear that the solicitor must examine all of the assets thoroughly 
before he decides that a court application cannot be avoided, but must be 
made. The most usual assets which require a grant are real estate in the 
sole name of the deceased, bonds, government or otherwise, registered in his 
name, and certificates for shares in public companies. No legislation has 
yet been passed to simplify the transmission of property in these categories, 
and when the solicitor sees them he knows that the court grant will be required. 
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There is no great difficulty in placing a value for probate purposes on 
most of the assets. Bank accounts can be checked, homes have a readily 
ascertainable market price, and real estate can be appraised by professional 
or perhaps good amateur valuators. Bords and stocks have their day by day 
market values, as have grains and other farm products. It is when the testator 
had a business, incorporated or otherwise, that difficult questions arise. His 
interest must be valued and the resulting figure must be included in the 
estate inventory filed with the application to the court for the grant. Often 
time will be important, and it will be necessary to make haste in obtaining the 
court’s approval of the executor’s appointment. For this reason, it is not 
essential that the value for the estate inventory must be worked out as 
exactly as it must be in the estate tax return. Often the solicitor, with the 
help of balance sheets and of information received from the deceased’s 
accountant, partners or business associates, will arrive at a rough but reasonably 
thought out valuation which is used to get the application before the court. 
The judges are well aware of this and make no objection if at a later date 
there is some discrepancy between the inventory figure and the final value 
threshed out for purposes of the estate tax. 

It is desirable that a fairly accurate statement of the deceased’s debts be 
included in the application, as the court is entitled to the aware in a general 
way of the financial position of the estate. This again need not be absolutely 
accurate, but it should be as near to the facts as time and circumstances permit. 

Of course, when one comes to the estate tax, experience shows that if an 
estate is large enough to become taxable—the great majority of present day 
estates are not, because of the exemptions allowed—one will fare better with 
the officials of the Department if in the original return filed the figures which 
are open to doubt or argument are carefully worked out on a basis which the 
solicitor would be prepared to substantiate in court, if he is called upon to do 
so. The Departmental officials are working every day with similar sets of 
figures and similar estimates of value, and they know their job. Naturally, 
they react best to returns which acknowledge this, and which do not by far- 
fetched ideas attempt to establish values far below the true ones. This does 
not mean to say that the officials are always right. If in a given case, a 
solicitor feels that a levy is wrong, and if he thinks that his reasons are sound, 
it is his duty to recommend an appeal to a client in the same way as in any 
other branch of his activities. 

It will be permissible to take some space to discuss the transmission of stock 
certificates, of which there are more or less in the great majority of estates. 
If certificates are in street form, they require no treatment except to be 
mentioned in the inventory and in the estate tax reurn. If they are registered 
in the estator’s name, it will be necessary to write to the trust company which 
acts as transfer agent, or to the head office of the company itself if there is 
no transfer agent, and enquire as to what documents are needed to effect 
transmission. If it is a western Canadian company, and if both its head 
office and the transfer agency are in either Manitoba, Saskatchewan or 
Alberta, this will include only the Dominion estate tax waiver. If the 
company’s head office is in British Columbia, a release must be obtained 
from the Parliament Buildings in Victoria. If the transfer agency is in 
Ontario or Quebec, waivers must be obtained both from the Dominion and 
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from whichever of these two provinces is involved. In the Maritimes, only 
the Dominion release is as a rule asked for. It is still the case that a company 
such as Massey-Ferguson which has its head office in Toronto but operates 
a company transfer agency in Winnipeg requires a waiver from Ontario 
because the head office of the company is in that province. As the Privy 
Council has held in numerous cases that the authority to tax exists only in the 
jurisdiction in which the shares can be effectively dealt with, and as the 
location of the head office has nothing to do with the effective transmission 
of the shares in Winnipeg, it is suggested that the Winnipeg transfer agent 
has no legal right to demand an Ontario waiver. No doubt the point will 
ultimately be decided judicially. 


As a corollary to the remarks made in the last paragraph, it is suggested 
that if a client has a portfolio of Canadian stocks, his estate will be saved much 
trouble and some expense if he will endorse all of his certificates in blank, date 
the endorsements before a witness and have his bank manager guarantee the 
correctness of his signature. When this is done, the assets can, it is further 
suggested, be effectively dealt with at a broker’s office in Albtrta, and no 
provincial jurisdiction but Alberta has any right to tax them. 


Registered bonds are dealt with in the same way as share certificates, 
except that a special form of power of attorney is executed instead of the 
blank transfer on the back of the certfiicate. Bearer bonds require no special 
treatment, but pass to the executor and from him to the beneficiary simply by 
delivery. If your clients have a safety deposit box, they should avoid registered 
bonds in cases where they have an option. 


One of the most important practical steps to be taken is the review of the 
fire insurance carried on the property of the deceased, as well as other forms 
of policies which could reasonably be considered necessary under the particular 
circumstances of each case. If the property is not insured at all, or if it is not 
adequately covered, the executor may easily find himself held personally liable 
if a loss should intervene. Therefore he, or his solicitor on his behalf, should 
review the policies in relation to the assets. If the matter is complicated, he 
should consult a specialist. He should then advise the agencies of the death 
of the deceased, and place such additional insurance, if any, as may have been 
found necessary. 


Although it is not possible to delve deeply into certain specific questions 
which in practice may arise at any time and on the shortest notice, a passing 
reference to them here is in order: 

1. Because of the severity of estate taxes, the wording of the gift tax 

and the exemptions allowed should be carefully studied and remembered. 
For once, the statute is clear enough to speak for itself. Often, how- 
ever, the alternative exemption is overlooked—namely, that the tax- 
payer can in a given year give away one-half of the difference betweeen 
his income in that year and the tax which he has paid on it. In these 
days of high earnings, this may be quite a considerable sum. 

2. Because nowadays there are young men with valuable businesses which 
show promise of substantial increase in value over a period of years, 
the possibility of easing the estate tax burden should be studied, and 
the proceedure to be followed should be remembered. It consists, of 
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course, of forming a company with preferred and common shares, to 
own the equity stock of the business already incorporated, or the assets 
themselves if the business is only a partnership. The owner takes 
preferred voting stock which does not increase in worth, and the value 
of the property for estate tax purposes is therefore limited or “frozen”. 
In an address given to the Law Society of Alberta in Calgary in January, 
1957, Mr. H. H. Stikeman outlined the process in sufficient detail for 
his remarks to serve as a precedent. No doubt the article is still obtain- 
able in mimeographed form, and would be useful for reference. 


3. A solicitor may find himself involved in discussions concerning the 
relationship between wills in which a widow is left a life estate and 
the resulting saving on death duties. This is a matter which was 
important under the old Dominion Sucession Duty Act, in which the 
rate of taxes was dependent upon the size of the legacies left to in- 
dividuals. By having the whole of the estate left to the widow in trust 
instead of to her outright, the value of her interest was substantially 
diminished and the total taxes thereby appreciably reduced. This is no 
longer the case since the Succession Duty Act was repealed and the 
Estate Tax Act came into force in 1958. Since then, the Dominion 
estate tax is based only on the amount of the estate and the value of 
the interest left to the widow is not relevant. It is still important, 
however, that the solicitor should have accurate knowledge of the 
question, as he will undobutedly have clients who will have heard about 
it, and will be asking about it. 


4. Familiarity with the provisions of the Insurance Act dealing with life 
insurance should be acquired. The position of preferred beneficiaries, 
the right to change endorsements by will, and similar matters are often 
very important. Sometimes they can be used to great advantage, and, 
on the other hand, neglect to use them at the right time can frequently 
cause trouble or hardship. As they are found in the Act itself, they 


are always available. 


Let us add a word about advertising for creditors. The requirements are, 
of course, set out in Rule 1012 of the Rules of Court. The amendment of 
February 25, 1958, shortening the notice required, should be noted. If the 
proper notice is inserted, the personal representative is protected by claims 
against the estate of which has has not been notified. However, the question 
remains as to when the publication of a notice may be dispensed with, and 
when it is necessary to have the insert made. A good working rule is that 
if the representative and the beneficiary are not the same person, it is not 
advisable to omit publication. On the other hand, if they are, the claim con- 
tinues to be valid until the expiration of the period provided for in the Statute 
of Limitations, and the advertisement is an expense which serves no particular 
purpose. Sometimes a representative will decide that he is quite certain that 
the deceased left no indebtedness, and that he will forego the cost, even if he 
is not the beneficiary. Sometimes a widow who is also the executrix would 
like to know whether there are in fact any claims which might be attracted by 
a notice and will wish to have the advertisement made. Each case is to be 
decided on its own facts, but the working rule set out above will prove in most 
instances to be the proper one. 
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Let us conclude with a word of warning. Statutes, regulations, rules written 
or unwritten, and judge-made law are all continually changing. Moreover, 
many changes are not widely advertised, if they are disseminated at all. The 
solicitor will find it a time-saver if he adopts some system of becoming advised 
and making notes of changes as they come along. He will then not have to go 
back, perhaps for years, to check or to find what the position now is when 
a set of facts comes before him. The writer once heard the late Mr. Justice 
Lamont, of Saskatchewan and the Supreme Court of Canada, say: “The law 
is like the woodpile—you have to keep at it.”. If there is any branch of our 
law to which His Lordship’s remark applies, it is the administration of estates. 
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THE LEGAL ASPECTS OF UNDERGROUND STORAGE OF 
NATURAL GAS—SHOULD LEGISLATION BE CONSIDERED 
BEFORE THE PROBLEM ARISES? 


Jack L. Lynpon, B.A., Third Year Law, University of Alberta 
GENERAL INTRODUCTION 


The expanding Canadian natural gas industry has recently achieved 
prominence in its own right, after years of subordination to the petroleum 
industry. Since the end of 1957, when the demand for petroleum products 
declined for the first time since the Leduc discovery of 1947,’ the increased 
demand for natural gas production has mitigated the downward trend in the 
petroleum and natural gas industry. Comparative sales figures for Canadian 
natural gas in the January to September (1960) period show a 19% increase 
over the same period in 1959." Moreover, net deliveries to distribution systems 
in the January to August (1960) period advanced approximately 34% from 
the like 1959 period.’ 

From the first experiments involving the underground storage of gas by 
a man in Welland, Ontario in 1915,” the practice has increased. In 1956, the gas 
stored in this manner in 214 United States storage fields was estimated to 
represent an investment in excess of 395 million dollars." Most of these storage 
areas are in the heavily populated northeastern states. Canadian storage fields 
are mainly in Ontario. 


The motives for the extensive storage activity in the United States’ are 
equally basic to the Canadian industry. In both countries production is mainly 
found in areas distant from the heavily populated and highly industrialized 
regions. Gas from the United States southwest is required in the northeastern 
states; likewise, western Canadian production finds its market in eastern 
Canada. The pipeline is the most effective means of transporting the supply 
of gas to the demand area; in addition, the transmission facility must be 
operating to capacity twelve months of the year to ensure a satisfactory return 
on investment. Since the advent of underground storage, pipelines have been 
used during periods of low consumer demand to transmit production to the 
storage facilities, where it is kept in readiness for the periods of high demand 
when the capacity of the pipeline would not alone suffice.” Furthermore the 
availability of underground storage allows the continued production of margin- 


1Dominion Bureau of Statistics, Canada Year Book, 1959, p. 503. 

2Ioc. cit. 

’Dominion Bureau of Statistics, Daily Bulletin, Nov. 30, 1960 Vol. 29, No. 230. 
4Dominion Bureau of Statistics, Daily Bulletin, Nov. 14, 1960 Vol. 29, No. 218. 

5Stamm, Legal Problems in the Underground Storage of Natural Gas, 36 Texas L. Rev. 161 
at p. 161. 

Sloe. cit. 

TIbid., p. 162. 


SNorthwestern Utilities Ltd. estimates that peak period demand can reach six times the 
requirements of the slack summer season in some northern Alberta centres. This company 
has underground storage facilities in the Viking-Kinsella field while in the south Canadian 
Western Natural Gas Ltd. is presently using underground storage to service the greater 
Calgary area. 
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ally economic wells, which is only practical if operations can be maintained for 
365 days a year. The presence of an underground supply of stored gas also 
helps to eliminate the inconvenience, if not the danger, which might result from 
a temporary breakdown in pipeline transmission. The slightest disruption in 
the supply of gas necessitates inspection and closing of each pilot light in the 
supplied community before resumption of service, and obviously is an 
eventuality to be avoided if at all possible. Finally, underground storage is 
presently the only economical method for storing large quantities of gas. A 
United States survery indicates generalized unit costs for investment per 1,000 
cubic feet of gas for the several types of storage facilities: 


Underground storage Ses $ 40 
Liquefaction it hee $ 20.00 
High pressure bottle $ 50.00 
Gas helders and spheres ; ae $175.00 to $250.00° 


A gas storage company will not be presented with an abundance of alter- 
native structures which may be used for underground storage. Usually the 
area within which the storage is required will afford but a minimum of choices. 
Depleted gas fields are the obvious choice, but depleted oil and gas fields and 
depleted oil fields have also been used. In the Hughenden area in Alberta, 
a salt cavern structure was discovered. Since its recent “depletion” by a salt 
water injection and brine extraction process, and proof of its ability to hold 
captive gas, liquid petroleum gases have been injected for storage. 

Alberta, at the injection end of the Trans-Canada. Pipeline, may soon be 
faced with the need of storing gas to assure supply commitments. In contrast 
to the practice of locating storage fields near the terminus of long distance 
transmission piplines, storage has been located at the opposite end for use in 
storage of residue gas in the summer and injection into the pipeline in the 
winter peak demand period. The storage field will have a stabilizing effect 
on dry gas wells to prevent production at high rates. The storage reservoir is 
valuable as a stand-by in case of plant or line failure at any point prior to entry 
of gas into the main line. In commenting on the Rhodes, New Mexico storage 
facility in 1947, E. G. Dahlgren, Assistant Secretary, Interstate Oil Compact 
Commission, commended this type of storage reservoir.’” Certainly the 
instances of storage prior to injection have increased in the United States 
since then. 

Once any storage structure has been located and proved, the problem be- 
comes a legal one: how to acquire the necessary surface and sub-surface rights 
to store gas underground. 


THE LEGAL ASPECT OF UNDERGROUND STORAGE 


The nature of the interest and incidents of ownership in sub-surface strata 
are basic considerations in any analysis of the legal aspect of the underground 
storage of natural gas. The state of the law being undeveloped, it is helpful 
to pay heed to real property concepts, and the analogy to hard mineral law. 

The holder of a fee simple is unquestionably entitled to store natural gas 
in the strata underlying his property; however, the more usual situation is a 
severance of title with surface and mineral rights being held by separate parties. 


9Stamm, op. cit., p. 163. 
10Dahlgren, Underground Gas Storage, The Mines Magazine, November, 1947. 
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The respective rights of the parties are an important consideration when storage 
activity is contemplated. 


Often an aspect of oil and gas law new to the Canadian scene has been dealt 
with previously in the United States, and such treatment is helpful. The 
American cases on the rights involved in underground storage leaves the law 
most indecisive. It is not clear whether the surface owner, the mineral owner, 
or an oil and gas lessee is entitlted to the underground reservoir per se. In 
Hammond v. Central Kentucky Natural Gas'’ it was held that re-injected gas 
was analagous to ferae naturate and that the defendant had lost possession and 
title to it upon re-injection. The plaintiff owning property in the middle of 
the storage field was free to drill and capture any gas escaping under her land. 

It would seem, by analogy to herd mineral law, that an appropriate grant 
could bestow a corporeal estate not limited to the exploring, winning and 
removal of oil and gas but extending to the reservoir itself. Such a grant 
would require the latter extension to enhance the estate beyond the conferring 
of a mere profit a prendre. While the migratory nature of oil and gas might 
destroy the hard mineral analogy, such a grant of oil and gas would effect a 
severance and confer on the grantee the property and the exclusive right of 
possession in the whole space occupied by the oil and gas even after their 
removal. For certainty, an express grant of the “formation” as well as the oil 
and gas would be required.”* 


The English rule is that the mineral grantee has the right to use the space 
exclusively even after all the minerals have been removed.'* The Appellate 
Division of the Supreme Court of Alberta expressly adopted this approach in 
a 1922 decision, Little v. Western Transfer and Storage Co. Ltd.,'* in which 
the registered owner of “the coal and surface rights” leased “all the said coal”. 
The lessee was held to be entitled to the depleted stratum and was able to use 
the shaft through which he transported coal from adjoining property. 
Campbell’s Ruling Cases’* were quoted by Beck, J.A., 

“Where the owner of the freehold of inheritance grants the mines (opened as well as 

unopened) under his land to one, and the land excepting the mines to another, the effect is 

to carve out the land in superimposed layers; the grantee has the property and exclusive right 
to possession on the whole space occupied by the layer containing the minerals; and, after 


the minerals are taken out, is entitled to the entire and exclusive use of that space for all 
purposes.” 


The Underground Storage Committee,"” a sub-committee under the 
Canadian Mines’ Ministers’ Conference, recently stated in a paper presented to 


11255 Ky. 685, 75 S.W. 2d 204 (1934). 
See also: 
Central Kentucky Natural Gas v. Smallwood 252 S.W. 2d 866 (Ky. App. 1942)—held, 
that the mineral owner was entitled to the rental accruing under a gas production and 
storage lease. 
Tate v. United Fuel Gas 137 W.Va. 272, 71 S.E. 2d 65 (1952) held, at trial—that the 
grantee, Tate, would hold title to the storage formation even though ‘oil, gas, brine, and all 
other minerals except coal” were excepted from the bed under which he claimed. On 
appeal, which went unreported, the decision was reversed. 

12Lewis and Thompson, Canadian Oil and Gas, p. 33. 

13Bowser v. Maclean, (1860), 2 DeG. F & J 415, at p. 420. 
Batten Pooll vy. Kennedy [1907] 1 Ch. 256 at p. 267, per Warrington, J. 

1418 Alta. L.R. 407, [1922] 3 W.W.R. 356, 69 D.L.R. 364, followed Batten Pooll v. 
Kennedy, supra footnote 11. 

15Vol. 17, p. 452. 

16Composed of D. E. Lewis, Q.C., Chairman, and J. B. Corbet, member. See also: Lewis and 
Thompson, op. cit. p. 33. 
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the latter body that, 


“the reasons used in the hard mineral cases lead one to believe that the courts would take the 

view that a reservation of mines and minerals would include oil and gas and would have the 

effect of severance of these commodities in place and the grantee would have the property 

and exclusive right of possession in the whole space occupied by the substances even if they 

migrated and were taken by offset wells.”!* 

The Committee presented a concise opinion on each of three estates, as 
follows:** 


(1) Ownership of the Petroleum and Natural Gas 


Unless the owner has divested himself of his interest in the strata by grant- 
ing a lease which grants the formation or the reservoir, it would be the Com- 
mittee’s opinion that he owns the reservoir and a lease, license or other document 
must be obtained from him to get the right to use the surface and the reservoir. 
If gas is found under an existing gas lease, or it is in a partially depleted 
reservoir, the interest of the lessee must be considered, ard an instrument 
would have to be obtained from him consenting to the use of the reservoir 
and settlement made for the gas still in place. 


(2) Reservation of Mines and Minerals 


It would be the opinion of the Committee that a reservation of mines and 
minerals cither in the patent or in one of the preceding titles would except 
from the title oil and gas and the strata formation or reservoir in which the 
substances are found. This would mean that the owner of the surface will 
grant the use of the surface and the owner of the mines and minerals would 
be the person that grants the right to the underground reservoir in which the 
substances were located. If it can be proven that strata other than the oil and 
gas bearing strata are involved in the storage, then the owner of the lands, 
other than the mines and minerals, would have to consent or grant another 
document for the use of such strata. Again, a lessee having rights by way of 
lease to the petroleum and natural gas would have to be considered in the same 
way as referred to above. 


(3) Lessee of Petroleum and Natural Gas 


A study of the majority of petroleum and natural gas leases in Western 
Canada shows that the lessee obtains a grant and lease of the petroleum and 
natural gas and related hydrocarbons together with the right to control and 
take the substances, or he obtains the right to the petroleum and natural gas. 
This type of grant seems to exclude the right to the reservoir of the formation 
and consequently would exclude the right to grant the formation for storage 
purposes. This would mean an ordinary lessee of petroleum and natural gas 
would not have any rights in the storage area unless gas had been discovered 
there or the stratum was still gas bearing. In such a case, settlement would 
have to be made with him, otherwise he would have a continuing right to take 
his gas from the formation and possibly the injected gas. 

The Committee pointed out that multiple royalty agreements, top leasing, 
divided ownership, etc., will complicate any of the foregoing situations and 
make the situation more confused than ever. 


'7Octcber 17, 1960, at Quebec City. 
18The fee simple situation is assumed to be no problem. 
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Even when the parties to be compensated have been determined, there is 
the possibility that they will not be willing to grant the necessary storage and 
incidental surface rights. Their motives for refusal may be based on the hope 
of exacting unreasonable compensation or on the bona fide desire to keep their 
property unfettered by such an undertaking. Some measures for expropriation 
may be desirable in view of the public interest involved. 


EXPROPRIATION LEGISLATION 


In the United States, condemnation statutes have been enacted by various 
states based upon the American doctrine of eminent domain. Black’s Law 
Dictionary defines eminent domain as follows: 


ates “the right of a government tc take private property for public purposes.” 


Originally, condemnation provisions were intended to aid in the acquisition 
of land for pipelines. Later development warranted similar consideration for 
underground storage facilities. There is an agreed general similarity in the 
different statutes.'” After technical certification that the proposed storage is 
reasonable and in the public interest, the storage company makes a preliminary 
application to the state oil and gas conservation committee or its equivalent. 
The company must then instigate condemnation proceedings in the courts. 
There is usually provision for awarding compensation. At least twelve states 
have enacted specific legislation authorizing a storage company to bring 
condemnation proceedings against reluctant owners. The Interstate Oil Com- 
pact Commission is presently working on a uniform act. 


In Canada, only the Province of Ontario has legislation approaching these 
condemnation statutes. By virtue of the Ontario Energy Board Act, 1960 
(s. 19) and regulations thereunder, the Ontario Energy Board publicly hears 
the applicant company and if satisfied as to the necessity and practicability of 
the submission will recommerd that the reservoir be expropriated by Order-in- 
Council. Such an order will designate the formation area in surface termino- 
logy, leaving a necessary buffer zone surrounding it. The statute which 
provides for arbitration and compensation is scanty by comparison to some 
United States Acts. The brief mention in the British Columbia Statutes is 
most insufficient:*” 

“s 7 (1) A utility shall have the right to expropriate any land in the Province reasonably 

required for its undertaking, and shall compensate the owner therefore to the extent and in 

the manner hereinafter provided.” {1954 (B.C.) c. 13} 

In view of the possibility of further legislative action, several points might 
be considered. Reasonable access by the storage company for the purpose of 
its activity might be made explicit by setting forth the surface rights to be 
acquired. A clarification of the status of re-injected gas might alleviate any 
Hammond Case situation.’ Restrictions on the type of strata capable of 
expropriation could be considered. Water supply, mineral deposits and exist- 
ing petroleum production should not be endangered. The interest of a lessee 
under an existing oil and gas lease might warrant an explicit provision. The 
owner should be allowed to explore for and produce minerals by drilling 


19Supra footnote 14, Stamm, op. cit., p. 175. 


20Under 1954 (B.C.) c. 13, compensation is covered by s. 7 (2) and arbitration is provided 
by s. 11. 


“1 Supra footncte 10. 
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through the storage zone to a lower zone. Protection for the stored gas would 
be necessary. The company could be required to obtain the agreement of a 
certain percentage of the owners or the acquisition of a certain portion of the 
required area before resorting to expropriation. The need for such ramifica- 
tions is evident from an examination of American statutes and cases. Before 
any similar legislation is undertaken a further study of existing expropriation 
legislation would be required. 

Current expansion in the Canadian natural gas industry warrants con- 
sideration by the provinces of legislative action in view of the American 
experience and the legal problems of underground storage. 
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MR. JUSTICE WILLIAM GORDON EGBERT* 


SAMUEL R. Baker AND Rospert NewrTon, Third Year Law, University of Alberta} 


Mr. Justice Egbert of the Trial Division of the Supreme Court of Alberta 
died on February 7, 1960. There can be no more fitting memorial than his 
reported judgments, which number more than one hundred. Although his 
career as a Justice of the Supreme Court covered but ten years, his valuable 
contribution reached into nearly every field of the law. It is not possible here 
to comment upon all of his judgments or even to review all of the most im- 
portant ones. References may be made, however, to cases selected from 
different fields of law in order to illustrate Mr. Justice Egbert’s judicial 
qualities. 

General 


Anyone who has read judgments of Mr. Justice Egbert will be familiar 
with his characteristic approach to a legal problem. Painstaking and scholarly, 
he was never content to give cursory reasons for judgment. All the facets of 
each case are set out with exceeding clarity and the relevant authorities ex- 
haustively reviewed. The value of such careful and scholarly work was 
frequently acknowledged by the Appellate Division. When the trial judgment 
in City of Calgary v. Reid and Vincent, a case involving zoning by-laws and 
the City Act, came up for review, Porter, J.A. said simply, “For the reasons so 
fully and clearly stated by the learned trial judge I would dismiss the appeal 
with costs.” The most obvious illustration of his Lordship’s thoroughness is 
provided by his judgment in Turta v. C.P.R. and Imperial Oil Co. Ltd.,° the 
leading case in Canadian Land Titles Law. His Lordship wrote a meticulous 
judgment of seventy pages, setting out the facts of the case in nineteen number- 
ed paragraphs, the evidence in points numbered from twenty to thirty-three, and 
the law pertaining to the case under separate headings describing each point 
dealt with. By this system of numberings, headings, and sub-headings what 
might have been an almost impenetrable jungle of facts, evidence, and law was 
reduced to lucid decision. In Duce v. Rourke,’ a motor vehicle negligence 
action, Mr. Justice Egbert undertook to review exhaustively the English and 
Canadian cases on remoteness of damage in the thirty years since Re Polemis* 
extracting a series of ten principles from the labyrinth of cases. Confronted 
with a plea of non est factum in Mahoney v. Eldorado Mining and Refining 
Ltd.,’ he proceeded to treat the subject historically from 1552 to the present 
in a ten-page analysis. Examples could be multiplied indefinitely. The same 


thule given by Dean W. F. Bowker and by Mr. K. J. Rootes is gratefully acknowledged. 


*Mr. Justice Egbert was born in Milverton, Ontario, on February 11, 1892, and moved to 
Alberta in 1905. He received his B.A., from the University of Toronto in 1916 and his LL.B. 
from the University of Alberta in 1920. He practiced law in Calgary, forming in 1926 a 
partnership with A. L. Smith, Q.C. and C. E. Smith, Q.C., which continued until January, 
1950, when Mr. Justice Egbert was appointed to the bench, 


1(1959) 27 W.W.R. (N.S.) 193, Porter, J.A. at p. 225. 
2(1952) 5 W.W.R. (N.S.) 529. 

3(1951) 1 W.W.R. (N.S.) 305. 

411921] 3 K.B. 560. 

5(1954) 11 W.W.R. (N.S.) 49. 
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degree of care is manifest in cases where a rather peremptory handling of the 
issue might have been possible, as it is in cases of major legal significance.” 
However, while his Lordship dealt exhaustively with the issues before him, he 
was not addicted to the practice of going beyond the limits of a given fact 
situation to pronounce an opinion with respect to peripheral questions. 


Mr. Justice Egbert did not shrink from facing problems of a highly technical 
or academic nature. He displayed as much skill and ease in dealing with 
intricate problems calling for application of the doctrine of equity as in dis- 
cussing more routine matters of the law of tort. In Beaver (Alberta) Lumber 
Ltd. v. Canadian Construction Co. Ltd.,' he was faced with the delicate problem 
of deciding whether a restrictive covenant created such an interest in land as to 
justify the filing of a caveat thereon. The plaintiff had taken a restrictive 
convenant in selling certain land and had filed a caveat in accordance with the 
agreement. A subsequent purchaser of the land gave notice to the plaintiff to 
remove the caveat. Mr. Justice Egbert held that a restrictive covenant may 
create a equitable interest in land under certain conditions. The covenant 
must be negative in substance. It must not be merely personal and collateral 
as between the covenantor and covenantee, but must touch or concern some 
nearby (dominant) land. The burden on the servient land, once these con- 
ditions are fulfilled, is an equitable interest, vested in the owner of the dominant 
tenement and running with both parcels of land. In the instant case it was 
found by Egbert, J. that there was no intention that ‘the covenant should 
benefit other lands. It was therefore merely personal and collateral and did 
not justify the filing of a caveat. In re Sullivan Estate” he applied the equitable 
doctrine of election, and in Hendrickson v. Mid-City Motors Ltd.’ he faced 
squarely the much discussed problem as to whether there can be a fundamental 
mistake of identity, sufficient to render a contract void ab initio, where the 
parties are dealing inter praesentes. He decided Morrison v. Burton'’ on the 
basis of mutual mistake, although the issue was not raised by counsel. 


His Lordship frequently set out and discussed the evidence given in a case 
in some detail, showing no reluctance to indicate the manner by which he 
worked his way through a mass of conflicting testimony. To the contrary, he 
appears to have been concerned to make perfectly clear the foundation of his 
findings of fact. Sitting with the Appellate Division in Kellie v. Calgary,'' an 
action against a police officer for assault, he took some pains at the beginning 
of his judgment to explain why, in his opinion, the evidence of the plaintiff was 
completely unreliable. In a motor negligence case, Schwindt v. Giesbrecht,'” 
there were certain discrepancies between the various stories of the witnesses for 
the defense. Mr. Justice Egbert said: 


My observation of these witnesses and their demeanor does not lead me to the conclusion 
urged by counsel for the plaintiff. It is true, as quite usually happens, that some of them 


®See, for example, the careful discussion of a minor point int limitations in Snyder v.Powell 
(1959) 28 W.W.R. (N.S.) 41. 

7[1953] D. D.LR. 834. 

8(1951) 3 W.W.R. (N.S.) 363. 

(1951) 1 W.W.R. (N.S.) 609. 

10(1955) 15 W.W.R. 667. 

11(1950) 1 W.W.R. (N.S.) 691. 

12(1958) 25 W.W.R. (N.S.) 18. 
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were more impressive than others. It is alsc true that these minor discrepancies make their 
stories as a whole more convincing that if they had all told the same pat, carefully prepared 
stories, differing in no particular one from the other.!* 


Mr. Justice Egbert always took care to discuss the basis for his assessment 
of damages. Details of damage suffered and evidence given with respect to it 
were set out in his judgments at length. In a case involving loss of expectation 
of life, Thomson v. Stabler and Parcels,’ he reserved judgment until the 
Appellate Division had handed down its decision in an appeal from him on a 
similar issue.'” The Appellate Division reassessed the award of damages grant- 
ed in the earlier case without giving reasons for so doing. Mr. Justice Egbert 
expressed his concern for the establishment of general principles and standards 
in this area: 


It seems to me, and I say it with greatest respect, that the reassessment of damages by an 
appellate court in the paricular circumstances of a particular case can be of little assistance 
to a trial judge in future cases, in the absence cf any enunciation of the principle upon which 
the reassessment is based . . . . Accordingly, until such time as the Appellate Division of this 
Court enunciates some principle applicable to Alberta . . . for the assessment of damages for 
loss of expectation of life, which shall act both as a guide and as a direction to me in future 
cases, I have, keeping in mind my abhorrence of the suggestion that it should be cheaper to kill 
than to maim, no alternative but to assess damages in such cases at amounts which do not shock 
my own conscience.!" 

As stated, his Lordship’s forte was a meticulous and thorough treatment of 

cases. And, significantly, he expected of an Appellate Court at least a 


proportionate amount of care. 


An examination of Mr. Justice Egbert’s judgments leads to the conclusion 
that he was endowed not only with a high degree of academic proficiency and 
integrity, but also with a keen personal interest in the application of the law to 
each new situation. One concludes that he took genuine pleasure in deftly and 
patiently following each aspect of a case to its conclusion. Schwindt v. 
Giesbrecht, cited above, arose out of a motor vehicle accident. The plaintiff 
alleged gross negligence on the part of the defendant, the latter relying on the 
defenses of volenti non fit injuria and contributory negligence. Having paused 
in his statement of the facts to discuss the evidence, Egbert, J. takes up the 
story almost with zest: 


To resume the narrative, acco:ding to the evidence of the defendant and his witnesses, at about 
the time the defendant pulled level with the patrol car for the second time, the plaintiff said 
te the defendant “Let’s give them a run for it”—in other words he suggested that they race 
and pull away from the patrel car. The defendant adopted this suggestion and passed the 
patrol car at a speed in excess of the legal speed limit . . .!* 


Security of the Individual 


Nothing is more striking in the judgments of Mr. Justice Egbert than his 
desire to see that the state and its agencies should not overbear the individual. 
In criminal trials the question of the admissibility of a confession requires a 
delicate balancing of the interest of society in punishing crime against the 
interest in protecting an accused from abuse by those in authority. When a 


13Supra, at p. 21. 

14(1952-53) 7 W.W.R. (N.S.) 510. See also: Ruff v. Hetesy (1957) 21 W.W.R. (N.S.) 
595 at pp. 601-602; Schwindt v. Giesbrecht, supra, pp. 25-26; Chillibach v. Pawliuk (1955- 
56) 17 W.W.R. (N.S.) 534 at p. 542; Hudson’s Bay Oil and Gas Co. Ltd. v. Dynamic 
Petroleums Ltd. (1958) 26 W.W.R. 504 at pp. 511-513. 


15QOsbaldeston and Harvie v. Bechthold and Gibson (1952-53) 7 W.W.R. (N.S.) 253. 
16 Supra, at p. 513. 
17Supra, at p. 21. 
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young girl was charged with breaking and entering, Egbert, J. refused to admit 
the statement she had given to the police: 


I take it that threats and intimidation can take forms other than words and in the situation 
we have here, where a young girl is suddenly arrested, is bundled along with her belongings 
into a patrol car, is taken to the grim surroundings of a police station where she is closeted 
unaccompanied by anyone else, with two burly detectives and then questioned, if that is not 
intimidation I do not know the meaning of the word, and I would consider myself derelict 
in my duty if I allowed evidence cbtained in that way to go before a jury. 


And further: 


I think I should add this for the benefit of the police. I appreciate the difficulty they have 
in getting evidence in a lot of these cascs but these rules were established for the protection 
of the subject against abuses of power or authority by police and other state officers, and as 
far as any court presided over by me is concerned, in the future the police should know that 
they must abide by the rules in the very strictest possible way if they hope to have evidence, 
obtained in the shape of so-called confession admitted in my court.18 
Yet his Lordship did not fall into the error of treating the production of 
evidence such as the result of a blood-test as requiring proof that it was 
voluntarily given.'” His judgment anticipated that of the Supreme Court of 
Canada in Attorney General v. Begin’ and was written at a time when there 
was a sharp conflict on the subject in provincial courts. 


In another case the evidence of police officers was rejected and the uncor- 
roborated statement of the accused accepted. A prominent Edmonton citizen 
was brought before his Lordship on a charge of impaired driving. He discussed 
the difficulty of proving such a charge and expressed his own belief that the 
police are sometimes swayed by the fact that the odour of liquor i is present 
when in truth there may be no real degree of intoxication or impairment.” 
Again, concerning the admissibility of a statement made by the husband of the 
accused in her presence his Lordship stated in Reg. v. Dreher:* 


It is true that there are earlier cases . . . which lend support to the view that such a statement 
made by the spouse of an accused is admissible under practically all circumstances. But these 
judgments were delivered at a time when the law of evidence was in a state of flux, when the 
rules of procedure were a great deal harsher than they are now, and when the law did not 
have so high a regard for the rights of persons accused of crime. I venture to think that 
the principles enunciated in these earlier judgments are no longer the law and indeed should 
be no longer the law. 


In civil as well as criminal cases Mr. Justice Egbert was a vigourous 
champion of the rights of the citizen as against interference by government or 
under its authority. The problem of striking a balance between these two is 
again a difficult task. Egbert, J., however, was not one who always looked on 
government regulation with sympathy. Where the Highway Traffic Board 
refused a liveryman’s license, he held a provision that a license “may” be 
issued to mean “shall” be issued. He felt entitled to construe narrowly a 
statute encroaching on the common law right of the subject to carry on any 
lawful occupation, and granted mandamus: 


Since the legislature has seen fit to confer upon the executive branch of the government 
through the medium of the Board such wide and arbitrary powers whereby the means of 
livlihood and the property of the subject may, by discretionary action of the Board, be 
imperilled, it is, in my opinion, the duty of the courts to be particulary assiduous in ensuring 
that the Board does not attempt to exercise powers which were not clearly conferred upon it by 
the legislature in language which can leave no doubt as to the intention of the legislature. 


18Regina v. Cansdale (1951) 2 W.W.R. 411 at p. 412. 
19Regina v. McIntyre (1951) 3 W.W.R. (N.S.) 552. 
2071955] S.C.R. 593. 

21 Regina v. H. (1955-56) 17 W.W.R. (NS.) 35. 
22(1952) W.W.R. (N.S.) 337 at p. 346. 
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In other words the Court is left as the only guardian of the rights and property of the 

subject, and should zealous in ensuring that the subject is not improperly deprived of such 

rights or property.23 

Similarly, a remedy by way of mandamus was allowed in a case where a 
drivers license had been suspended upon notice to the Motor Vehicles Branch 
in Alberta of a conviction in Ontario. His Lordship said: 


At the outset I must express my shocked amazement at the contention of counsel for the 
Minister that the claim of a resident of Alberta to a driver’s license—and consequently to drive 
upon the highways of Alberta— is a privilege and not a right. Since time immemorial the 
Queen’s subjects have been free to move along the Queen’s highway provided only they kept 
the Queen’s peace. While the requirement of technical competence in the operation of that 
modern mode on conveyance, the motor vehicle, may, for the public safety, require the subject 
to prove that competence as a condition to the issue of a license to drive—and the consequent 
right to drive—that requirement does not reduce a “right” to a “privilege” . . . I know of no 
legislation which has reduced my inviolable right to drive into a privilege to be granted 
or refused at the uncontrolled whim of some petty bureaucrat.?4 


A striking case, and one which became something of a cause célébre, is 
Copithorne v. Calgary Power. Co.** Pursuant to the consent of the Minister 
of Agriculture under the Water Resources Act, the company entered onto the 
plaintiff’s farm to construct a power line. The plaintiff applied for an interim 
injunction, contending that he should have received notice and that he should 
have been given the right to be heard. He contended also that the statute did 
not authorize the minister to grant a right of way for a power line. His Lord- 
ship held that the plaintiff had raised two “fair questions” and issued the interim 
injunction. Counsel for the company cited an Ontario case" for the pro- 
position that an injunction should not be granted against a trespasser—that 
damages are sufficient recompense. The judge said in reply. 


However, counsel did not cite any authorities which are binding upon me and, in the absence 
of such authorities, I would unhesitatingly refuse to follow such a principle. Counsel’s 
argument amounts to this, that if a corpozation is sufficiently wealthy to meet all claims for 
damage which may be assessed by a court, it may, with impunity, enter against my will and 
without authority up on my property, erect there such structures at is pleases and remain in 
possession indefinitely, and that the court has no power in the matter except to assess the 
damages I have suffered. I find it difficulc to believe that a court of equity has no power to 


restrain such a high-handed procedure.?* 


It is true that the Appellate Division set aside the interim injunction and that 
Copithorne ultimately lost his action on the ground that the Minister’s consent 
was an administrative act and that notice to the plaintiff was not required.” 
Nevertheless, the decision of Egbert, J. attracted considerable support, and it 
was perhaps not a coincidence that the legislature, in 1956, amended the Water 
Resources Act to require the Minister to consider various factors in cases of 
this nature, including objections of the owner.” 


Any proceeding before Mr. Justice Egbert involving the custody of children 
was dealt with most carefully He was concerned above all with the best 
interests of the child in deciding who should obtain custody.” 


His Lordship was also aware of the disadvantageous position in which the 


2371950] 2 W.W.R. 289 aff'd. (1951) 1 W.W.R. (N.S.) 46. 

24Rezina ex rel Christofferson v. Minister of Highways (1959) 28 W.W.R. 36 at p. 38. 
25(1955) 16 W.W.R. (N.S.) 436. 

26M cLaren v. Caldwell (1880) 5 D.L.R. 363. 

27Supra, at p. 441. 

28(1955) 17 W.W.R. (N.S.) 105 and [1955] S.C.R. 24. 

291956 C.AP. 61. 


30Reg. v. Ross (1952) 6.W.W.R. (N.S.) 335; In re Tokarchuk Infants (1952) 5 W.W.R. 
(N.S.) 19. 
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individual is placed when his interest conflicts with that of large business 
enterprises. In the well-known Bourbonnie case"' the successful plaintiff in 
an action arising out of a motor vehicle accident brought action to require the 
defendant’s insurer to apply the insurance monies toward the judgment. The 
insurance company attempted to raise all the defenses which would have been 
available to it had the action been based on the insured’s negligence or mis- 
conduct. This would have placed on the plaintiff the burden of presenting 
substantially the same case a second time. His Lordship, interpreting s. 302 (1) 
of the Alberta Insurance Act,” held that the action was based on the creditor’s 
judgment and his statuory right. He added: 


May I add that in my opinion any other finding would create a deplorable situation. An 
injured person might be und-r the necessity of conducting a long and expensive trial against 
an insured, while the insurers, with full knowledge of the preceedings, sat back and did 
nothing. After being successful the plaintiff might then be in a position of having to repeat 
the long and expensive process involved in the first trial, with the added disadvantage that 
the insurers would then have complete knowledge of the plaintiff’s evidence, and of his 
witnesses . . . I cannot believe that any such manifestly unfair situation was ever intended 
by the Alberta Insurance Act.** 


Land Law 


Alberta has had its share of litigation arising out of the development of the 
oil and gas industry, and Mr. Justice Egbert showed time and again a pro- 
found insight into fields of law touching upon the subject, especially the 
Torrens system and its application. The leading case, Turta, v. C.P.R. and 
Imperical Oil Co., has been mentioned. In 1908 the Canadian Pacific Railway 
transferred land, reserving coal and petroleum. Through a mistake in the 
Land Title Office, however, the reservation in this instance covered only the 
coal. Turta eventually became the registered owner of the land in question. 
In 1943 the Registrar of Land Titles purported to correct the error. Oil was 
discovered in 1947, giving rise to the problem of ownership of the oil. The 
C.P.R. relied on the Statute of Limitations, the validity of the corrections, and 
on two exceptions to the indefeasibility of Turta’s titl—“prior certificate of 
title” and “misdescription”. Egbert, J. rejected all of these arguments and 
held that Turta owned the petroleum. This most important decision on the 
principles of Torrens statutes was upheld in the Court of Appeal and the 
Supreme Court of Canada.” 


The difficulty of resolving the conflict of interests between a bona fide 
purchaser for value without notice relying on the register with that of a holder 
of a mechanics lien who had registered it within the thirty-five day period 
allowed by statute, was faced by his Lordship in re The Mechanics Lien Act.” 
The dilemma was decided in accordance with basic Torrens System principles 
by a holding in favour of the bona fide purchaser. This decision, although 
reversed by the Appellate Division in Alberta, was ultimately upheld by the 
Supreme Court of Canada. 


In these cases, and in a number of others as well, his Lordship was called 


31(1959-60) 30 W.W.R. (N.S.) 1. 
32R.S.A., 1955, ch. 159. 
83 Supra, at p. 13. 


84(1952) 5 W.W.R. (N.S.) 529, aff'd. (1953) 8 W.W.R. (N.S.) 603, aff'd. [1954] S.C.R. 
427. 


85(1952-53) 7 W.W.R. (N.S.) 481, rev’d. (1953) 9 W.W.R. (N.S.) 841, rev’d. [1954] 
S.C.R. 384. 
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upon to unravel complicated transactions in land and oil.“ His analysis of 
the facts was always clear and precise, and although he was not always sustained 
on appeal, all of these judgments show a thorough grasp of the business 
transactions which were involved. Doubtless his long practice in a leading 
Calgary firm had given him an excellent knowledge of these subjects. 


Statutory Interpretation and Validity of Provincial Legislation 


It fell to the lot of Mr. Justice Egbert to decide a number of important 
cases on the Wills Act. Alberta permits holograph wills, and questions have 
arisen as to whether a “formal ’ will may validly be altered by holograph and 
whether a holograph codicil may be made to a “formal” will. The first question 
is a difficult one, for the statute can be read either way. Egbert, J. held the 
holograph alteration of the formal will ineffective.’ In the case of the holo- 
graph codicil, however, he held it valid.“~ Another question not yet firmly 
settled is whether a holograph will need be signed at the foot or end. In 
Re Brown Estate*’ he thought not, but the will before him was not holograph, 
and he held invalid those portions below the signature. The will was completed 
on an unusual type of printed form, and was not irregular. His Lordship 
resisted any temptation he might have felt to point out that the testator was 
penny-wise in trying to make a home-made will, but he did indulge in the under- 
statement that the form seemed “to have been designed to cause confusion and 
misunderstanding”. 


When construing a will, Mr. Justice Egbert made every effort to give effect 
to the testator’s intention.*” but as he said in re Brown Estate*’ neither the de- 
sire of the court to give effect to the intentions of the testator nor its desire to 
intepret, if possible, a will so as to prevent an intestacy can override the specific 
stipulations or prohibitions of a statute. 

In connection with wills, there is a leading judgment on the Family Relief 
Act written in 1951, four years after the Act was passed.** A wealthy farmer 
left a small amount of money to his wife and the residue to a charitable or- 
ganization. The judgment was the first in Alberta to canvass thoroughly the 
principles on which the court should give relief to the widow. Characteristic- 
ally, the leading cases from all other jurisdictions were examined and then the 
principles applied. The conclusion of the judgment excoriates the residuary 
beneficiary for its strong opposition to the widow’s application: 


To me it is indeed surprising that a charitable institution, which, aside from the testator’s 
bequest, has no moral right to the benefit it is receiving, should adopt this attitude. I would 
have thought that the adoption of that atticude of sweet charity connoted by the very nature 
of the institution would not cnly have been more credicable but, in the long run, would have 
conduced to its financial benefit by promoting that public confidence and respect which begets 
further bequests.** 





%6See: Shilletto v. Plitt (1955) 16 W.W.R. 55, Merril Petroleums v. Seaboard Oil Co. (1957) 
22 W.W.R. 529; Western Minerals Ltd. v. Gaumont (1951) 1 W.W.R. (N.S.) 369, rev'd. 
(1952) 3 W.W.R. (N.S.) 434, aff'd. [1943] 1 S.C.R. 345; Calvan Consolidated Oil Co. 
v. Manning (unreported) rev’d. (1958) 25 W.W.R. (N.S.) 641, aff'd. [1959] S.C.R. 253. 


37Re Cottrell (1951) 2 W.W.R. (N.S.) 247. 


3SRe Ferguson-Smith (1954) 13 W.W.R. (N.S.) 387 rev’d. on other grounds (1957) 21 
W.W.R. 139. 


39(1953) 10 W.W.R. (N.S.) 163. 

40In re Burns Estate (1952) 6 W.W.R. (N.S.) 433. 
41 Supra. 

42Re Willan (1951) 4 W.W.R. (N.S.) 114. 

43Ar p. 138. 
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Mr. Justice Egbert relied upon the Contributory Negligence Act to ap- 
portion the blame for an accident whenever possible.** Even where the Vehicles 
and Highway Traffic Act gave a motorist the statutory right of way at an un- 
marked intersection, Egbert, J. found both motorists to have been negligent 
and applied the Contributory Negligence Act, apportioning the blame as he 
thought just.”” 


The validity of provincial legislation inevitably comes before a provincial 
trial judge. A person accused under the Highway Traffic law frequently 
contends, for example, that the legislation is ultra vires. In Reg. v. Dickie* 
a man was convicted under provincial law of driving while his driver’s license 
was suspended. Mr. Justice Egbert found that by virtue of a similar provision 
in the Criminal Code Parliament had occupied the field and that the provincial 
enactment was consequently ultra vires. He appears to have been reluctant to 
apply the “aspect” doctrine in cases of this nature, in spite of the judgment of 
the Appellate Division in Rex v. Corry,'* which clearly supported the contrary 
view. 


The Province of Alberta has made various attempts to abolish slot machines. 
The 1935 Act, similar to the one of 1924, was designed to prohibit their use 
altogether. It forbade their operation, provided for their seizure, and doubt- 
less because of the danager of invalidity, ingeniously provided that no slot 
machine should be capable of ownership or the subject of property rights. 
Its validity was promptly challenged, but the Appellate Division upheld it, 
ruling that it was not criminal law, and nothing prohibits a province from con- 
fiscating property. Then, in 1952, when an owner of slot machines was 
faced with confiscation proceedings in the magistrate’s court, he applied to 
Egbert, J. for a prohibition order. The main argument in this instance was 
that the functions of the Magistrate were those of a superior court and there- 
fore could not validly be given to a provincially appointed judge. After a 
discussion of bona vacantia, Mr. Justice Egbert concluded that jurisdiction in 
this area is vested only in a superior court.” 


A few months later His Lordship presided over the trial of a civil case in 
which the plaintiff owed the -alance of the purchase price of various machines 
on which miniature hockey and other games could be played. The defendant 
alleged that they were slot machines. The judge pointed out that the literal 


44Western Canadian Greyhound Lines vy. Trans-Canada Auto Transport et al (1952) 6 
W.W.R. (N.S.) 695, and Ritland & Ritland v. Gaetz et al (1953) 9 W.W.R. (N.S.) 289. 

45 Archibald v. Reicheld (1955-56) 17 W.W.R. (N.S.) 202. 

#6(1954) 13 W.W.R. 545. 

4771932] 1 W.W.R. 853. The position taken by Mr. Justice Egbert in Reg v. Dickie was 
commented upon and criticized by Mc Bride, J.A. in Reg v. Mankow (1959) 28 W.W.R. 
(N.S.) 433 at p. 439. He said: “The judgment in the Dickie and Pomerleau case is a 
lengchy one and displays again the trial judge’s characteristics thoroughness in analyzing 
and reviewing the authorities. With respect however, in such circumstances, if a trial judge 
of this court is of opinicn that a considered judgment of this division is no longer binding 
on him as having been wrengly decided or having been overruled, according to the judgment 
or judgments of a higher court, it will be insufficient on the part of the trial judge to 
support his viewpoint in general reascning or reference to ‘innumerable cases’. It will be 
essential to cite the precise case or cases explicity justifying the position taken and on which 
he relies. Were it othervwise, the rule as to stare decisis would go by the board.” 

48Rex v. Stanley [1953] 3 W.W.R. 517. 

49Johnson v. A.G. of Alta. (1952) 7 W.W.R. (N.S.) 193. 
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definition of “slot machines” in the Act was wide enough to include gold clubs, 
baseball bats and footballs. He observed: 
If we are not to arrive at absurdities equal to those encountered by Alice in Weaderland, 
me must find an acceptable meaning narrower than the literal meaning. 
He concluded that these games vended amusement only and not prizes; they 
were not slot machines. The Appellate Division reversed both judgments, but 
the Supreme Court of Canada restored them.” On the constitutional issue 
four judges out of seven found the legislation invalid, three on the ground that 
it was in pith and substance criminal law and one on the ground that the 
provincial legislation, which might otherwise have been valid, was rendered 
invalid by virtue of a similar provision in the Criminal Code. 


In 1954 the legislature passed a new act designed to avoid the infirmity 
of the earlier one. Egbert, J., carefully examining the reasons for judgment in 
the Supreme Court of Canada, held that the new Act, like the old, was in 
relation to Criminal Law. The Appellate Division sustained this judgment on 
the narrower ground that Parliament had occupied the field.”*. In this case 
the words of the Alberta Slot Machine Act clearly covered the situation at bar, 
but his Lordship found the Act ultra vires by looking at the intention of the 
legislature which, he said, was to invade the field of Criminal Law given to 
Parliament by s. 91 (27) of the British North America Act. His judgment 
expressed near contempt for what he considered to be the legislature’s colour- 
able attempt to trespass upon federal jurisdiction. 


It is clear, moreover, that he was not loth to express criticism of a poorly 
drawn statute, especially in a case where a literal interpretation of legislation 
must lead to an unjust result. Thus, in Crown Lumber Co. Ltd. v. Stanolind 
Oil and Gas Co. Ltd., he commented on the Mechanics Lien Act: 


I have already pointed out the absurdity of s. 48, and the impossibility, as it seems to me, of 
giving any meaning to some of its provisions. Nevertheless, I am of the cpinion that the 
section read as a whole shows a clear intention on the part of the legislature to permit a 
claimant for a valid lien . . . to register his lien with the Minister of Mines and Minerals.** 


In re Ferguson Estate’ he pointed out the “absurd situation” which might 
arise under the Exemption Act if, contrary to the plain intention of that 
legislation to protect the widow and infant children of an execution debtor as 
well as the debtor himself, the widow and children were not entitled to exemption 
from seizure if no creditor had become an execution creditor during the debtor’s 
lifetime. He fully accepted, however, the limitations of his own authority. In 
the Ferguson case he added: 
But the absurdity is created by the statute itself, and is one which must be corrected by the 
legislature and not by the Courts.°° 
Similarly, in Copithorn v. Calgary Power Co., he said: 


Whatever may be my opinion cf legislation which on its face permits a man to be deprived 
of his property without notice and without an opportuniy of being heard, or in any way object- 
ing or protesting, which, in fact, so far encroaches upon he right of private prcperty as to 
destroy it, that opinion is something I cannot take into account in coming to a decision on 


50Regent Vending Machines v. Alta Vending Machines (1952) 7 W.W.R. (N.S.) 433. 
51[1954] S.CR. 127 and [1954] S.CR. 98. 


52Regent Vending Machines v. Alta. Vending Machines (No. 2) (1955) 16 W.W.R. (N.S.) 
141 aff'd. (1956) 19 W.W.R. 509. 


53(1957) 24 W.W.R. (N.S.) 337. 
54(1957) 23 W.W.R. (N.S.) 521. 
55 Supra, at p. 526. 
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the matter now before me. The fact is that a statute exists, that its enactment is apparently 
within the powers of the provincial legislature, and that I am bound by it until such time as 
a court shall declare it to be invalid.5¢ 


Although Mr. Justice Egbert was always most careful to base his decisions 
on decided cases and was ever conscious of the authorities by which he was 
bound, he nevertheless had little difficulty, on occasion, in finding grounds for 


refusing to following seemingly binding decisions."’ In Johnson, In re the Slot 
Machine Act,”* he was faced with two earlier decisions of the Appellate Division 
holding the Act intra vires. He refused to follow them on the ground that the 
question with which he was concerned (that the Act gave Magistrates the 
jurisdiction of a Superior, District or County Court within s. 96 of the B.N.A. 
Act) was not raised in those cases.”’ Although his decision was reversed by 
the Appellate Division, the Slot Machine Act was later held ultra vires by the 
Supreme Court of Canada as being criminal legislation." In Reg. v. Dickie 
and Pomerleau"’ his Lordship was faced with a decision of the Appellate 
Division of the Alberta Supreme Court” which was admittedly on point, yet he 
refused to follow that decision because he was convinced that it was contrary 
to the current of Supreme Court and Privy Council decisions. 


While always respectful of decisions coming from other provinces, Mr. 
Justice Egbert did not automatically and uncritically accept them. When the 
occasion so demanded, he made it clear that he was not bound by them. Thus, 
in the Bourbonnie case, he felt is necessary to go contrary to decision of the 
Ontario Court of Appeal. 


I am fully aware that in coming to the conclusion I have reached I am running counter to the 
unanimous judgment of the Court of Appeal of another province. But with all respect I am 
so convinced that the judgment in the Dokuchia case is in error that I cannot bring myself to 
follow it unless I am actually bound by it, and, of course, I am not.®% 


Some of the decisions of Mr. Justice Egbert were new departures in the 
development of legal principles. One such decision was Chilliback v. Pawliuk.™ 


56Supra, at p. 438. 

57Loftus & Brown Cleaners and Dyers Ltd. v. Snider (1953-54) 10 W.W.R. (N.S.) 577 

581952-53) 7 W.W.R. (N.S.) 193. 

59Rex vy. Stanley [1953] 3 W.W.R. 517, and Reg v. Louis [1949] 1 W.W.R. 945. 

60 (1952-53) 7 W.W.R. (N.S.) 193 rev’d. [1954] S.C.R. 127. 

61(1954) 13 W.W.R. (N.S.) 545. Mr. Justice Egbert may have reconsidered the position 
which he took in this case. In Re Budd Estate (1958) 24 W.W.R. 343, he made the 
following comment: “Counsel for the Public Trustee urges that I am not bound by this 
judgment of the Appellate Division [In re Simpson Estate [1927 3 W.W.R. 534] and 
refers me to my own judgment, in In re Reg. v. Dickie; In re Reg. v. Pomerleau ... , in 
which I expresseed the opinion that where a decision of the Appellate Division has been 
expressly or impliedly overrulcd by a court of superior jurisdiction superior to it, I am 
bound to follow the judgment of the court of superior jurisdiction rather than that of the 
Appellate Division. But even if I am right in the opinion expressed in the case, counsel 
has been unable to refer me to any cases where the point at issue was raised and dealt with 
in a superior court, so that it could be said that the decision of the Appellate Division in 
In re Simpson Estate had been either expressly or impliedly overruled. 

62 Rex v. Corry, supra. 

“3Supra, at p. 14. The case referred to is Dokuchia v. St. Paul Fire and Marine Insurance 
Co. [1947] O.R. 417. 

64(1956) 17 W.W.R. (N.S.) 534: [1956] 1 D.L.R. (2d) 611. This case is severely criticized 
by A. B. Weston in (1956) 34 Can. Bar Rev. 453; A position in favour of the decision is 
taken by S. J. Helman in the same issue of the Canadian Bar Review at p. 873. See also 
the comment by James B. Milner in Canadian Jurisprudence, edited by Edward McWhinney, 
Carswell, 1958, at pp. 95 and 101. Milner expresses tht view that “The seal is not prima 
facie evidence of consideration at all. It was recognized as a ground for the enforcement 
of a promise long before the concept of consideration came into the Common Law.” 
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The plaintiff had been injured in an automobile accident due to the defendant’s 
gross negligence. The defendant, having had his driver’s license cancelled, 
sought to obtain a release of liability from the plantiff. The release was given 
by way of a document prepared by the Department of Highways, to which 
was attached a red wafer seal. The document expressly stated that no con- 
sideration was given. Egbert, J. found that the seal imparted mere prima facie 
(and not conclusive) consideration. He found, further, that the evidence dis- 
closed that the parties did not intend the document to be executed as a sealed 
instrument. 
Conclusion 


His Lordship was not averse to praising counsel for a job well done. Thus, 
in the Turta case, he said: 


I would like to express my appreciation to all counsel involved in this difficult case for the 
clear manner in which it was presented, and for the great assistance afforded me by their 
excellent written arguments.®° 


66 


Nor was he hesistant to rebuke counsel if he saw fit, as in Davies v. Davies 
where he refused to allow the successful defendant the costs of the action 
because counsel had not fulfilled his undertaking with the court to file a short 
brief of the authorities he relied upon. 


It is hoped that this article will have shown, at least in part, the happy 
combination of qualities which made possible Mr. Justice Egbert’s contribution. 
A profound sense of balance and fairness permeates his judgments His style 
of judicial exposition is characterized not so much by a striving for eloquence 
as by a deep concern for order, exactness, and thoroughness. He possessed an 
unusual faculty for analyzing technical matters in the most lucid and readable 
manner. What strikes the reader above all is the vast knowledge which he 
brought to bear on problems both directly and indirectly related to the law. 
The intense application of these qualities to a short, but productive career of 
public service has left a permanent creative impact on law and society in this 
province. 


65 Supra, at p. 599. 
66(1955) 15 W.W.R. (N.S.) 379. 
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THE CHIEF JUSTICE CLINTON J. FORD 
MOOT COURT COMPETITION 


R. A. LuNpRIGAN 


I 


Chief Justice Clinton J. Ford has always shown considerable interest in 
law students. Pursuant to his desire to contribute something to benefit 
them, the Chief Justice Clinton J. Ford Moot Court Competition was establish- 
ed. The evening of December 2nd, 1960, was the culmination of the first 
annual competition which actually commenced in the autumn of 1959. 
Chief Justice Ford as well as the Faculty of Law felt that a moot court com- 
petition would not only stimulate a great deal of interest on the part of the 
students in the work of their intended profession, but would also encourage a 
general excellence in the regular moot court sessions participated in by all 
students each year. Accordingly, it was planned that the competition would 
be held in the Edmonton Court House, judged by a panel of three, at least one 
of whom would be a judge of the Supreme Court of Alberta. Chief Justice 
Ford donated the trophy, which is presently displayed in the Law Library at 
the University, and he offered individual plaques for the winners. 

The competition began in the autumn of 1959, when the second year law 
class was told that from the regular moots ten students would be chosen to 
participate in the semi-finals to be held in March of 1960. The choices were 
to be made on the basis of the quality of the factums and on the style and 
persuasiveness of argument. Each of the semi-finalists presented to the faculty 
members a five minute argument on one side or the other of a short moot point. 
From this, four finalists were chosen. Miss Patricia Toombs, Samuel Baker, 
Robert Lundrigan, and Pierre Mousseau were successful at this second elimina- 
tion, and thus participated in the final on December 2. 

The judges of the moot court were, Chief Justice Clinton J. Ford, who 
presided, F. J. Newson, Q.C., and W. G. Morrow, Q.C. The Chief Justice 
presented the trophy to the University President, Walter H. Johns, as well as 
individual plaques to the two winners, Sam Baker and Bob Lundrigan, 
immediately following the hearing and determination of the case. 


II 


The problem used for the final competition involved mistake with regard to 
the identity of the parties to an alleged contract. More particularly, the facts 
of a recent English Court of Appeal decision, Ingram and others v. Little’ 
were adopted. 

In the case, three women, wishing to sell their Renault Dauphine car, ad- 
vertised it for sale in a newspaper. A rogue, masquerading as one P. G. H. 
Hutchinson of Stanstead House, Caterham, offered to buy the car from the 
women, payment being by cheque. Initially this offer was rejected because of 
the risk involved in accepting a cheque as payment. One of the women found 


111960] 3 W.L.R. 405. 
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the name “P. G. M. Hutchinson” in the phone directory being listed as living 
at the address described by the rogue. This fact caused the women to change 
their minds and to accept the cheque in exchange for the car. The inevitable 
happened, the cheque was dishonored, and the car was sold by the rogue to a 
bona fide purchaser for value. The women brought action against the latter 
for return of the car or alternatively for damages for conversion. They con- 
tended that the rouge never obtained property in the car so as to be able to pass 
title to another, that they made a fundamental mistake with regard to the 
identity of the person with whom they were dealing and that therefore, no 
contract was formed. Slade, J. at trial accepted this contention which was 
affirmed by the English Court of Appeal, Devlin, L.J. dissenting. 


The real issue involved in the case was whether there was a mistake with 
regarded to identity or merely a mistake as to attributes. This case is 
especially difficult because the parties were dealing inter praesentes, and 
although this fact is not indisputable evidence that the parties had full 
intention to deal with the persons before them, it raises a presumption that 
is very difficult to rebut. A clear case in which this presumption would be re- 
futed is a situation in which a person were disguised in appearance and in dress 
so as clearly to represent someone else. Here again, the question in this case 
would be whether the rogue somehow disguised himself and whether the women, 
as reasonable people, relied on the identity of the person as disguised. In 
Hardman v. Booth’ the circumstances were somewhat similar. The mistaken 
party was dealing inter praesentes with a firm owner’s brother, who said that 
he was a member of the firm. It was there held the mistake was operative. 
On the other side of the borderline is Phillips v. Brooks’ where the rogue 
selected jewellry in a shop, offering to pay for it by cheque, announcing himself 
to be a reputable man of title at a certain address. The two possible solutions 
discussed in that case, which equally apply to the present case are that the 
vendor either intended to sell the jewellry to the person present in the shop, 
whoever he was, or he intended to sell to the man of title and to nobody else. 
The court adopted the first solution. 


It should be noticed that in solving problems of mistake like these, the courts 
endeavor to ascertain the intentions of the parties. Whereas Pothier’s test,’ 
which is a subjective approach for determining intention, has been resorted to 
by several English Courts,” perhaps Goodhart’s objective test’ is better. 
The English Court of Appeal in the Ingram case continually referred to 
Goodhart in rendering its judgment. Goodhart says,’ “The test is, has B so 
conducted himself that A reasonably believes that B is entering into the con- 
tract on the understanding that he is not B.”. This objective reasonable man 
test when applied to all of the decided cases on mistaken identity seems to 
provide the most satisfactory explanation. 


This discussion of mistake regarding identity of the parties has so many 
21H. & C. 804. 
3[1919} 2 K.B. 243. 
‘As quoted and applied in Lake v. Simmons {1927] A.C. 487 and Sowler v. Potter [1939] 
4 All E.R. 478. 
See note 4. 
6(1941) 57 LQR. 228. 
‘Id. at p. 242. 
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ramifications that it could be continued indefinitely. It is sufficient to say 
that the English Court of Appeal held the mistake to be operative on the 
basis of Goodhart’s test. The judges of the Moot Court final, however, un- 
animously held that the mistake was not fundamental and therefore not 
operative; that the women intended to deal wih he person before them who- 
ever he was. 
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TRADING STAMPS AND LEGISLATION PERTAINING 
THERETO 


Aaron SHTaAssky, B.Comm., Third Year Law, University of Alberta 


Although trading stamps were in common use in the Canadian economic 
sphere well before the turn of the century, no attempt was made by the 
Parliament to introduce legislation governing their use. However, in 1905 the 
federal government felt that legislation was necessary to curtail the use of 
trading stamps and the practices being employed by the trading stamp 
companies. 

It was a common practice at that time for a trading stamp company to be 
formed to sell trading stamps to various retailers. These retailers would then 
issue the stamps, which were redeemable by the trading stamp company, to 
their customers. In many instances, the companies would disappear before 
these customers had an opportunity to redeem their stamps. 


The 1905 federal legislation was incorporated into the Criminal Code. It 
required that trading stamps be redeemable upon demand by the issuing 
merchant. In R. v. Western Automobile Club Limited’ the Supreme Court of 
Alberta, Appellate Division, held that the 1905 legislation was intra vires. 
Clarke, J.A. at page 432, stataed: 

I find that it (the 1905 legislation) has been in the statute (the Criminal Code) for 
many years and its validity has never been questioned by any Court so far as I am aware. 

It appears to me to come within the domain of Criminal Law allotted to the Dominion 

Parliament by the B.N.A. Act, 1867. 

Thus ,it is evident that as early as 1905 trading stamps were a problem of 
federal stature. The 1905 enactment was an attempt to deal with this problem. 
It attempted to curtail the general use of trading stamps, and in particular, 
to combat the fraudulent practices of trading stamp companies. The 1905 
legislation, as incorporated into the Criminal Code, has since stood as the 
foundation of federal trading stamp legislation in Canada, modified by a 
minor amerdment in 1906 and a general revision in 1953. 

The 1905 legislation appeared as sections 526A and 526B of the Criminal 
Code. Section 526A outlined what constituted the offence and 526B set out 
the penalty for infractions of 526A. Within these sections, Parliament in- 
cluded a definition of trading stamps so as to indicate the abuse at which the 
legislation was directed. 

In 1906 this definition, with its wording practically unchanged, appeared 
as section 335, and the penalty section was rewritten and appeared as sections 
505 and 506. The 1927 revision of the Criminal Code resulted in some very 
slight changes in the wording and numbering of the sections, but, there was no 
change whatever in the law pertaining to trading stamps. However, a general 
revision of the Criminal Code appeared in 1953, resulting in amendments of 
considerable importance with regard to trading stamps. Schultz, J.A. sum- 
marized the effect of the 1953 revision in R. v. Loblaw Groceterias Co. 


(Manitoba) Limited:* 


1(1934) 2. W.W.R. 431. 
2(1960) 31 W.W.R. 433 at p. 440. 
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1. Prior to 1953 the penalty section made the issuing or giving of trading 
stamps indictable offences, but subsequent to the amendments such acts 
were made summary offences only. 


2. Prior to 1953 the purchaser of goods who received or took trading 
stamps from the vendor of such goods was liable on summary con- 
viction to a fine not exceeding $20, but in the amendment of 1953, 
this provision was eliminated. 


This second provision is an indication of how, in 1953, Parliament looked 
upon trading stamps in a different light to that in which it first considered 
them in 1905. Schultz, J.A. in another 1960 case stated: “. . . I think it is a 
fair inference that Parliament no longer considered the receiving or taking 
of trading stamps by a purchaser of goods an of fence.”” 


3. From 1905 until the introduction of the 1953 amendment, the de- 
finition section read in part: 


. trading stamps includes, besides trading stamps commonly so called, any form of cash 
receipt, receipt coupon, premium ticket or other device designed or intended to be given to 
the purchaser of the goods by the vendor. 


The amendment of 1953 deleted the underlined words and this deletion 
has resulted in much controversy over what interpretation Parliament intended 
to place on the words “trading stamps.” 


Today, the provisions relating to trading stamps appear in the Criminal 
Code as sections 322 and 369, and read as follows: 
PART VIII—Fraudulent Transactions Relating to Contracts and Trade 


Interpretation. 
322 ()b. ‘trading stamps’ includes any form of cash receipt, receipt, coupon, premium 
ticket or other device, designed on intended to be given to the purchaser of goods by the 
vendor thereof or on his behalf, and to represent a discount on the price of the goods or a 
premium to the purchaser thereof 

(i) that may be redemmed 

(A) by any person other than the vendor, the person from whom the vendor purchased 
the goods, or the manufacturer of the goods, 

(B) by the vendor, the person from whom the vendor purchased the goods, or the manu- 
facturer of the goods in cash or in goods that are not his property in whole or in 
part, or 

(C) by the vendor elsewhere than in the premises where the goods are purchased; or 

(ii) that does not show upon its face the place where it is delivered and the merchantable 
value thereof; or 

(iii) that may not be redeemed upon demand at any time, but an cffer, endorsed by the 
manufacturer upon a wrapper or container in which goods are sold, or a premium or 
reward for the return of that wrapper or container to the manufacturer is not a trading 
stamp. 


TRADING STAMPS. 
Issuing Trading Stamps—Giving to Purchasers of Goods. 


369. (1) Every one who, by himself or his employee or agent, directly or indirectly issues, 
gives, sells or otherwise disposes of, or offers to issue, give, sell or otherwise dispose 
of trading stamps to a merchant or dealer in goods for use in his business is guilty 
of an offence punishable on summary conviction. 


(2) Every one who, being a merchant or dealer in goods, by himself or his employee or 
agent, directly or indirectly gives or in any way disposes of, or, offers to give or in 
any way dispose of, trading stamps to a person who purchases goods from him is 
guilty of an offence punishable on summary conviction ... . 

From 1905 to 1956 federal legislation apparently was adequate to curb 
undesirable schemes involving trading stamps. However, a revival of the use 


3Regina Ex Rel Hrycyk v. Loblaw Groceterias Co. (Manitoba) Limited, (1960) 31 W.W.R. 
49 at p. 61. 
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of trading stamps occurred in 1956, bringing with it a fresh series of problems. 
Since 1956 all infractions of trading stamp regulations involved schemes which 
were very similar to one another. As a result of judicial rulings these schemes 
were modified so as to be within the law and so as to satisfy the courts’ 
interpretation of the provisions in the Criminal Code. 


Recent decisions based on infractions with regard to trading stamps, make 
it apparent that trading stamps may be classified in two ways: those which 
are illegal and constitute an offence under the Criminal Code; and those which 
are legal and cannot be subjected to the penalty as provided under section 369. 
In order that a trading stamp not be subjected to the penalty as provided in 
section 369, the following requirements must be satisfied: 

1. The stamps must be redeemed by the vendor. 

2. The stamps must be redeemed in goods which are his property. 


3. The stamps must be redeemed on the premises where the goods were 
purchased. 


4. Each stamp must show legibly on its face the address of the store where 
it is redeemable and the merchantable value of the stamp. 

5. The stamp must be redeemed upon demand at any time, no matter 
how small the number of stamps presented for redemption. 


The above criteria setting out the present requirements for legal trading 
stamps have been largely enunciated as a result of litigation which followed the 
1956 resurgence in the use of trading stamps. This evolution is best illustrated 
by an examination of recent cases. 

Keirstead, Co. Ct. J. stated in United Promotion Sales Incorporated v. 
Shaw* 


. on the face of the stamps there is a statement ‘merchantable value 1 mill.’ I doubt if that 
means much to an ordinary individual. It is certainly not a statement of value in the ordinary 
usage. The stamp does not show on its face ‘the place where it is delivered.’ . . . 

After examining the stamps in evidence and considering the provisions of the Criminal Code 

I find the stamps before me fall within the definition set forth in Section 322 of the Code. 
As a result of this decision a trading stamp must explicitly state its value and 
place where it is redeemable. Regina v. Rice and Fletcher,’ a decision from an 
Ontario Court made it clear that use of the word “London” was not sufficient 
to satisfy the requirement that the stamp must show “upon its face the place 
where it is delivered.” 

As a result of Regina v. Loblaw Groceterias Co. (Manitoba) Limited, 
(1959) an unreported decision of the Magistrates’ Court of Manitoba, pro- 
visions were made for trading stamps being issued by the company to be 
immediately redeemable upon demand so as not to fall within Section 322 (b) 
of the Code. Previous to the conviction in this case, trading stamps were not 
immediately redeemable and a certain number of stamps were necessary before 
they could be redeemed. The question of immediate redemption was raised 
again and decided by the Manitoba Court of Appeal in Regina Ex Rel Hrycyk 
v. Lablaw Groceterias Co. (Manitobta) Limited.” Schultz, J.A. felt that 
Parliament intended that redeemability of coupons and other devices was 
dependent on a demand or request being made by the purchaser or customer 


4(1957) 9 D.LR. (2d) 759. 
5(1959-60) 2 Criminal Law Quarterly 236. 
ref. 3, p. 64. 
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and was not, as Counsel for the Crown contended, “to avoid Section 322 (b) 
(iii), each stamp must have the characteristic of immediate and indefinitely 
continuing redeemability.” He goes on to state that he interprets the trading 
stamp legislation to read that a reasonable time should be allowed to meet 
every demand for premiums and that there is no specific stipulation in the 
Code to the effect that every premium must be on hand. Failure to redeem 
trading stamps on demand was the basis on which the District Court Judge in 
Regina v. Loblaw Groceterias Co. (Sask.) Limited’ convicted the accused of 
offending Section 322 (b) of the Criminal Code and therefore subject to the 
penalties outlined in Section 369. 


The Manitoba Court of Appeal has held that if trading stamps issued are 
not trading stamps within the meaning of Section 322 (b) then no offence is 
committed, and the issuer cannot be prosecuted under Section 369 of the 


Criminal Code.* 


A Saskatchewan District Court’s finding, in Regina v. O.K. Economy 
Stores Ltd.,’ that the accused was guilty of an offence contrary to Section 369, 
was upheld on appeal’® on the basis that the stamps were not redeemable upon 
demand. However, it was pointed out in the Saskatchewan Court of Appeal 
by Culliton, J.A. that it is not essential that the exchange of the stamps and 
the premium must be contemporaneous in order for the transaction to be legal 
and not in contravention of the provisions in the Criminal Code. 


To this point I have avoided all reference to the important problem of 
whether or not Section 322 (b), the definition section, intended to bring all 
trading stamps per se within the definition and to expand upon the ordinary 
meaning of the words; or whether Parliament intended to make Section 322 
(b) exhaustive, in that only those trading stamps which are explicity referred 
to in the definition are illegal. Much litigation has resulted from the definition 
question, culminating in a recent appeal to the Supreme Court of Canada.” 

The stand taken by the Crown in Regina Ex Rel Hrycyk v. Loblaw 
Groceterias Co. (Manitoba) Limited'* points out one side of the issues. The 
Crown contended that Section 369 made trading stamps illegal without the 
need of referring to Section 322 to determine the meaning. The Crown said 
reference need only be made to the ordinary meaning of trading stamps and 


the Court was referred to the definition as found in Webster’s Dictionary. 
Schultz, J.A. stated: 


. if the wording of the statute, what is now Section 322 (b), had remained unaltered by 
the amendments of 1953-54 this argument (of the Crown’s) would be conclusive, for the 
intention of Parliament would have been apparent and in accordance with what Counsel 
claims. But Parliament by amending the section deleted the very words that gave it the 
meaning which counsel contends. 


The definition section, before being amended, read as follows: 


trading stamps includes, besides trading stamps commonly so called, any form of cash recipt, 
receipt, coupon, premium ticket or other device, designed or intended to be given to the 
purchaser of the goods by the vendor. 


The 1953 amendment deleted the underlined words and Schultz, J.A. con- 


7(1960) 31 W.W.R. 280. 

8Regina v. Loblaw Groceterias Co. (Manitoba) Limited (1960) 31 W.W.R. 433. 

9(1959) 30 W.W.R. 529. 

10(1960)31 W.W.R. 481. 

11The Queen v. Loblaw Groceterias Co. Ltd., and The Queen v. David Thompson Niagara 
Grocery (1961) 26 D.L.R. (2d) 485. 

12(1960) 31 W.W.R. 49. 
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cluded that the amendment limited and restricted the application of the term 
“trading stamps.” 


Tritschler, J.A. disagreed with Schultz, J.A. on the point as to whether 
Section 322 (b), as amended, abrogates the ordinary import of the term “trad- 
ing stamps.” He felt it did not. He based his argument on the following 
reasoning: Section 322 (b) reads “trading stamps includes . . .” and not 
“trading stamps means ....” or “trading stamps means or includes... .” He 
therefore concludes that trading stamps are only partially defined in Section 
322 (b) and that all the Section does is to extend the ordinary meaning of 
“trading stamps.” Tritschler, J.A. stated: 


It is difficult to believe that Parliament intended subsection 322 (b) to be an all inclusive 
definition of ‘trading stamps’ because the word ‘stamps’ does not appear following the term 
‘includes’. The commonest offending object is not even mentioned. I think the words 
stamps would not have been omitted if it had not been considered that trading stamps, in the 
common meaning of he words, were still struck at by Section 369 and that Subsection 322 (b) 
was concerned with adding certain items to the prohibition against ‘trading stamps’ and not 
with defining the characteristics of trading stamps ... . it is expansive and not restrictive.'* 


Regina v. Loblaw Groceteria Co. (Sask.) Limited No. 2"* follows the 
majority position taken by Schultz, J.A. in the Hrycyk case.'” The definition 
of trading stamps as found in Section 322 (b) was held to be exhaustive and 
that the word “includes” is to be construed as “means and includes.” By this 
point, the courts were making it clear that only those trading stamps explicitly 
referred to by Section 322 (b) of the Criminal Code were prohibited under 
Section 369. 

The case of Regina v. Loblaw Groceterias Co. (Manitoba) Limited’* gave 
Schultz, J.A. a further opportunity to discuss the definition of trading stamps 
as found in the Criminal Code. He confirmed his earlier stand and expanded 
upon it, concluding that the word “includes” as used in Section 322 (b) means 
“means and includes” and that the definition therein is exhaustive. Freedman, 
J.A. supported Schultz, J.A., and he felt that a very unfair and discriminatory 
interpretation of the statute could result if the Courts were to hold that 
trading stamps per se were illegal. He compared the situation where you have 
a premium and where you have a trading stamp, both redeemable in exactly 
the same manner and both satisfying all the requirements of Section 322 (b). 
If the Crown’s contention was found to be correct, that trading stamps per se 
were illegal, then the store issuing the premium would not be convicted. 
However, the store which has the identical premium, but in the form of a trad- 
ing stamp, would be prosecuted under Section 369 of the Criminal Code. 

The Saskatchewan Court of Appeal in Regina v. O.K. Economy Stores 
Ltd.'* held that the word “includes” must be interpreted as “means and in- 
cludes” and thus Section 322 (b) affords an exhaustive definition of trading 
stamps. This case is in full agreement with the decision of the Manitoba 
Court of Appeal. 

In October, 1960, the Supreme Court of Canada consisting of Kerwin, 
C.J., Locke, J., Fauteaux, J., Abbott, J. and Maitland, J., heard an appeal 
from the Manitoba Court of Appeal decision in Regina v. Loblaw Groceteria 

13Regina Ex Rel Hrycyk v. Loblaw Groceterias Co. (Manitoba) Limited (1960) 31 W.W.R. 

14(1960) 31 W.WR. 283. 

15Regina Ex Rel Hrycyk v. Loblaw Groceterias Co. (Manitoba) Ltd. (1960) 31 W.W.R. 481. 


16 (1960) 31 W.W.R. 433. 
17(1960) 31 W.W.R. 481. 
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Co. (Manitoba) Limited.'” In conjunction with this appeal the Court also 
considered the identical situation as it arose in Regina v. David Thompson 
Niagara Grocery.” In a unanimous decision the Supreme Court dismissed 
the appeal, thereby upholding the position taken by Schultz, J.A. in the 
Manitoba Court.” 


We can now safely conclude that Section 322 (b) provides an exhaustive 
definition of trading stamps. Only those trading stamps found thereunder will 
invite prosecution under Section 369 of the Code. It is possible therefore, 
for trading stamps to be legal, within the meaning of the Criminal Code, so 
long as the requirements set out in Section 322 (b) of the Criminal Code 
are met. 


ATTEMPTED PROVINCIAL LEGISLATION RE 
TRADING STAMPS 


Provincial legislatures attempted to control the use of trading stamps prior 
to 1905, when Parliament passed its first trading stamp legislation. One of 
the first cases which challenged the validity of a provincial enactment dealing 
with trading stamps was Montreal Trading Stamp Co. v. City of Halifax.” 
The legislature of Nova Scotia had amended the charter of the City of Halifax 


to read that: 

. no person . . . shall give, sell or dispose of trading stamps, tickets or cards to any 
person . . . doing business in the City of Halifax, nor shall such persons so doing business 
in the City . . . take or have in his pcssession any such trading stamps . . . nor shall any 
vendor give, sell or dispose of any such trading stamps . . . to any of his customers whereby 
such customers shall be entitled to receive for such trading stamps . . . any money, personal 


> 


property .. .°° 


Graham, E.J. stated: “. . . it was contended that the Act was ultra vires the 
provincial legislature. In my opinion, it comes within the head of property 
and civil rights . . . or matters of a merely local or private nature in the 
province and is not a criminal law.” 


Both Ontario“ and Quebec’ enacted legislation dealing with trading 
stamps. The Ontario legislation was challenged in the Ontario Court of 
Appeal.** There, the court held the provincial legislation valid as being a 
matter relating to civil rights in the province and not relating to trade and 
commerce, a federal matter. The Quebec courts held its provincial legislature’s 
enactment to be ultra vires in Wilder v. City De Montreal.” 


Of the provincial legislatures, Alberta’s has taken the boldest steps toward 
abolition of the use of trading stamps. Alberta’s first legislation appeared 
in November of 1959. The minister of industry and development amended 
Alberta Regulation 239/57 under “The Licensing of Trades and Business Act” 
by issuing Alberta regulation 379/59. Section 15 of this regulation reads: 


18(1960) 31 W. W. R. 433. 

19This Manitoba case went through the Courts along with Regina v. Loblaw Groceteria Co. 
(Manitoba) Limited (1960) 31 W.W.R. 433. 

20This decision was handed down on December 19, 1960. The full report of the decision 
was not available when this article was being compiled. It can be found in (1961) 26 
D.L.R. (2d) 485. 

°1(1900) 36 Can. L.J. 468. 

22Nova Soctia Act, 1899 Statutes Nova Scctia, Chapter 27, Section 2. 

23Ontario Act, Municipal Amendments Act 1901 Stat. Ont., Chapter 26, Section 26. 

24Quebec Act, Chapter 39. 

25This decision is unreported, but reference is made to it in Wilder v. Cite De Quebec 
(1905) 25 Que. S.C. 128 at 137. 

26(1905) 26 Jue. S.C. 504, 1905 XXV Canadian Law Times 91. 
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15. No business licensed under The Licensing of Trades and Business Act shall secretly or 
otherwise give or offer to give any premium free good, or use coupons, coupon books, 
stamps, trading stamps or similar plans for the purpose of furthering the sale of any 
commodity or service. 


It was the aim of this regulation to completely abolish the use of trading 
stamps within Alberta. The first charge laid under the amended regulation 
was brought against one Joseph Keller on August 24, 1960. He was charged 
with unlawfully using stamps for the purpose of furthering the sale of 
groceries, contrary to Section 15 of Alberta Regulation 239/57 amended by 
Alberta Regulation 379/59. Magistrate Barclay, on December 17, 1960, 
held the provincial regulations to be inoperative.” 

In support of its argument the Attorney General’s Department of Alberta 
submitted that legislation of this type might well be considered as within 
Section 92 (13) of the British North America Act, property and civil rights. 
Even though Parliament has seen fit to legislate upon trading stamps under 
the Criminal Code, the Attorney General’s Department contended that the 
“double aspect” theory as stated in Hodge v. The Queen* was applicable. It 
was argued that a trading stamp offence per se was not a criminal offence such 
as theft, and only because Parliament has legislated with regard to trading 
stamps has it become criminal. On that basis it cannot be said that the 
province is trying to encroach upon the criminal jurisdiction of Parliament as 
trading stamps are not in pith and substance criminal law. The Attorney 
General’s Department further submitted that the field is not fully occupied 
by federal legislation, and so long as there is no conflict even if overlapping 
results, the federal legislation will not render the provincial legislation in- 
operative. 

Counsel for the accused, Keller, submitted that sections 322 (b) and 369 
provide an exhaustive system for the regulation of trading stamps. This 
contention was based on the court finding, as found in the Manitoba and 
Saskatchewan courts, that section 322 (b) provides an exhaustive definition 
of trading stamps. Counsel argued that if the court was to find that sections 
322 (b) and 369 constituted an exhaustive system for the regulation of trad- 
ing stamps, then the field was “fully occupied” and it would not be possible 
for the doctrine of “double aspect” to come into play as the provincial enact- 
ments would be held to be inoperative. Where both Parliament and a 
legislature have acted in a common area with the result that either there is a 
clash or conflict between the two enactments or the federal enactment so 
occupies the field so as to leave no room for the operation of the Provincial 
measure, the provincial enactment is overborne.”” 

Magistrate Barclay in holding the Alberta regulation inoperative, felt 
provincial trading stamp legislation was in a “double aspect” area with an 
occupied field. He stated had Parliament not legislated with regard to trad- 
ing stamps it would be a matter of property and civil rights or a matter purely 
local in nature and therefore within the jurisdiction of the provincial legisla- 
ture. He went on to state that in his opinion the decisions in Manitoba and 
Saskatchewan dealing with trading stamps seems to indicate that the Criminal 
Code provisions do not exhaustively occupy the field, however, the definition 

27The report containing this decision had not been received at the date of this article. 


28(1883) 9 A.C. 117. 
29Citizens Insurance Co. v. Parsons (1881) 7 A.C. 91. 
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of trading stamps in the Code is exhaustive. Therefore, if the province 
legislated with regard to trading stamps so as to occupy the unoccupied portion 
of the field, it would be valid provincial legislation and operative. However, 
in his opinion the Criminal Code and the Alberta regulation were in pith and 
substance covering and dealing with the same subject matter, and on that basis 
the Alberta regulation is inoperative. As a second ground for holding the 
regulation as inoperative in the Keller case, Magistrate Barclay found that 
the minister had acted without the proper delegation of power to pass the 
regulation in question. 


The second ground for holding the regulation inoperative could be easily 
overcome by the Alberta legislature enacting a special act to deal with trading 
stamps. However, the first basis of the Keller decision is much more difficult 
to overcome. This is expecially true since the Supreme Court of Canada’s 
decision in Regina v. Loblaw Groceteria Co. (Manitoba) Limited,” to the 
effect that section 322 (b) of the Criminal Code provides an exhaustive 
definition of trading stamps. 

The Alberta legislature was quick to react to the ruling of Magistrate 
Barclay in the Keller case. Alberta Regulation 406/60 was passed by an 
Order In Council and appeared in the Alberta Gazette of January 14, 1961. 
The Order In Council established a “General Code of Fair Competition and 
Business Practices.” Section 3 reads: 

3. No licensee shall give or offer to give, directly or indirectly, any gift, premium, services, 

concession, prize or other benefit of any kind or character whatsoever to any person 
(a) who purchases any goods or service from the licensee, or 

(b) to induce any person to purchase any goods or service from the licensee, or 
(c) for the purpose of furthering the sale of any goods or service by the licensee. 

The Order In Council is a clear attempt to completely abolish the use of 
trading stamps in Alberta. The wording is such that no reference whatever is 
made to the term “trading stamps” or “stamps”. This indicates the province’s 
intention to avoid encroaching upon the portion of the legislative field now 
occupied by Parliament, by virture of the Criminal Code. 

The validity of this enactment will soon be tested as an Edmonton grocer 
has recently issued trading stamps. It will be of interest to see whether the 
province has succeeded in its aim of abolishing the use of trading stamps in 
Alberta. 

In conclusion, as a result of recent decisions relating to trading stamps, 
such stamps can now be legally used in any province of Canada providing they 
do not contravene sections 322 (b) and 369 of the Criminal Code. Provincial 
legislatures can legislate within the field of trading stamps. However, pro- 
vinces must be careful to enact legislation which does not encroach upon the 
jurisdiction of Parliament. 

In Alberta, the provincial government has enacted legislation which attempts 
to make the use of trading stamps totally illegal. Whether this legislation is 
valid remains to be seen. 

Following the results of recent cases, and pressure exerted by consumer 
groups and the provinces, it appears that the federal government is now 
contemplating a reconsideration of its stand with regard to trading stamps. 
In December of 1960, federal minister of Justice Davie Fulton said Parliament 
will “reconsider” the trading stamp problem. 


30ref, 11, 
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INTERNATIONAL BROTHERHOOD OF TEAMSTERS v. THERIEN 
AND THE SUABILITY OF TRADE UNIONS IN ALBERTA 
Bernarp L. Avett, B.A., Third Year Law, University of Alberta 


The decision of the Supreme Court of Canada in International Brother- 
hood of Teamsters v. Therien' has left in a most uncertain state the law 
regarding the suability of trade unions in provinces other than British Columbia. 
This uncertainty has resulted from the court’s disapproval of its dicta of three 
years earlier in Orchard v. Tunney’ to the effect that trade unions were not 
legal entities. 


Although Orchard v. Tunney was an action against the officers of a union 
in their personal and representative capacities, rather than an action against 
the union in its own name, Locke, J., in the following passage from his judg- 
ment in that case, left no doubt that legal non-existence was the very reason 
why the representative form of action alone had succeeded against the union 
in the Manitoba courts: 

A trade union in Manitoba not having the status . . . of such organizations in England to 

which the Trade Union Acts of 1871 and 1876 applied and not being a corporate entity, 

a representation order was made in the present action by the Court of Appeal in advance 

of the trial.® 

Rand, J., whose judgment in Orchard v. Tunney does not attain his usual 
standards of scholarly clarity, concludes that, “Not having contractual capacity, 
it follows, a fortiori, that a union as such cannot incur liability in tort.”* 


These plain words from Canada’s highest court certainly appeared to justify, 
and perhaps, in the light of earlier decisions to the same effect, to dictate the 
conclusion reached by Riley, J. in Charleston et al v. MacGregor and Brother- 
hood of Railway Trainmen’ that Orchard v. Tunney 


is clear authority for the proposition that a union cannot be sued as a legal entity and that 
action against its members can only be taken by way of a representative action... .% 


However, in the Therien case, all sitting members of the Supreme Court 
of Canada in effect concurred in the diminution by Locke, J. of his own 
dictum, and that of Rand, J., in the Orchard case. Because the action in the 
Orchard case was a representative one, that case, according to Locke, J. 


cannot be taken as deciding that in Manitoba a trade union certified as bargaining agent 
under the Manitoba [Labor Relations] Act, (which closely resembles that of British Columbia) 
is not an entity which may be held liable in tort. A case is only authority for what it actually 


decides.? 


Where does this leave the legal status of trade unions in those provinces, 
such as Manitoba and Alberta, which have no legislation similar to the British 
Columbia Trade-unions Act?> Was this Act the real reason for the decision 


1[1960] S.C.R. 265. 
2[1957] S.C.R. 436. 

31 bid., 452. 

4] bid., 455. 

5(1957-58) 23 W.W.R. 353. 
®Ibid., 364. 

7[1960] S.C.R. 265, 272. 
SR.S.B.C. 1948, c. 342. 
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of the Supreme Court of Canada in the Therien case? Would it be inconsistent 
with the Therien case for the Supreme Court of Canada to refuse to follow 
it in a similar case coming from a province without such an Act? The purpose 
of this note is to suggest that the Supreme Court of Canada, while paying 
lip-service to the necessity of the Trade-unions Act to its finding of union 
suiability, in reality cannot justify its departure from earlier authority by the 
terms of the Trade-unions Act alone, and that its decision in the Therien case 
must, if the court is to be consistent, be the same in any similar case coming 
from a province with a Labor Relations Act alone. Let us examine the 
Therien case in search of the basis for these suggestions. 

International Brotherhood of Teamsters v. Therien was an action brought 
against a trade union in its own name for damages and an injunction. The 
plaintiff, Harry Therien, owned and operated a Vancouver trucking business, 
driving one truck himself and hiring servants to drive the others. City 
Construction Company Limited had for years engaged his services as an 
independent contractor, under an unwritten arrangement which apparently 
had prospects of continuing indefinitely. Local 213 of the defendant trade 
union entered into a closed shop agreement with City Construction, requiring 
that City Construction hire only union members, or require non-union em- 
ployees to join the union within thirty days. Therien was informed of this 
development, and agreed to employ only union drivers for his trucks. The 
union’s agent demanded that Therien himself join the union, something which 
Therien, being an employer, could not do under the terms of the Labor 
Relations Act.’ Because of the union’s threats to picket City Construction’s 
projects if it continued to allow Therein to drive, City Construction stopped 
doing business with Therien. Therien then brought action against the 
defendant union in its own name for damages and for an injunction to restrain 
it from interfering in the operation of his business. Therien alleged that 
the union, by threatening to picket instead of resorting to the grievance 
procedure contained in its agreement with City Construction, had committed 
a breach of the agreement and a breach of s. 21 of the Labor Relations Act, 
which required compliance with the terms of a collective agreement. 

On an interlocutory motion by the defendant to strike out the writ on the 
ground that it was not a suable entity, Wilson, J. held'’ that the defendant 
could be called upon to plead as a persona juridica, since it was being sued 
in respect of what could be a breach of the Labor Relations Act. At trial, 
Clyne, J.'' followed the decision of Wilson, J. on the interlocutory motion, 
and further held that the plaintiff had a cause of action against the defendant 
union not only under the Labor Relations Act but, primarily on the authority of 
Quinn v. Leathem,'* also at common law for interfering by means of an un- 
lawful act with the plaintiff’s right to earn his living. 

The defendant union appealed to the British Columbia Court of Appeal 
on three grounds, the first two of which denied breach of the common law and 
the Labor Relations Act. The third ground, the only one with which we are 
here concerned, denied that the union was a legal entity and that it could be 


91954 (B.C.), c. 17, s. 4. 
10(1956-57) 20 W.W.R. 647. 
11(1958) 26 W.W.R. 97. 
1271901] A.C, 495. 
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sued as such. The Court of Appeal dismissed the defendant’s appeal,’* 
Sheppard, J.A. dissenting. Although DesBrisay, C.J.B.C. and Davey, J.A., both 
of whose judgments were concurred in by Bird and Coady, JJ.A., were concern- 
ed mainly with the question as to whether the plaintiff had any cause of 
action, both briefly discussed the question of the legal status of trade unions. 
Davey, J.A. held that earlier British Columbia cases and two House of Lords 
cases, Taff Vale Railway Company v. Amalgamated Society of Railway 
Servants'* and Bonsor v. Musicians’ Union," established that the legislative 
recognition accorded to trade unions by the Trade-unions Act and the Labor 
Relations Act made such unions legal entities at least for the purpose of actions 
under the Labor Relations Act. The learned justice of appeal then stated that 
earlier cases had expressly reserved judgment on the question of the suability 
of trade unions in actions of contract and tort independent of the Labor Re- 
lations Act, but came to the conclusion that logic required trade unions to be 
held legal entities for the purposes of such actions, provided only that the 
wrongful act on which the cause of action was based was “done to promote one 
of the objects for which the entity was formed.”'" With regard to the case 
at bar, Davey, J.A. concluded: 

In attempting to enforce what tht union believed to be its rights under the collective agreement 

it was carrying out one of the purposes for which the Act made it a legal entity.'7 

The appellant union carried its appeal to the Supreme Court of Canada 
on these three grounds: 


1. The union’s conduct was lawful at common law. 

The union’s conduct was lawful under the Labor Relations Act. 
The union is not a suable entity: 

(a) at common law 

(b) under the Labor Relations Act 

(c) under the Trade-union Act.'* 


Wh 


The entire judgment of Martland, J., and most of the judgment of Cart- 
wright, J., deal with the first two points. The main judgment, delivered by 
Locke, J., is the only judgment above the trial level which places primary 
emphasis on the third ground. The reason for this shift in emphasis is, as 
Kerwin, C.J. implies,'” the appearance in the appellant’s factum of the very 
weighty argument, not considered in the British Columbia court, that section 
2 of the Trade-unions Act “does not make a trade union a legal entity. It 
bears no resemblance to the trade union legislation that was before the courts 
in the Taff Vale case.”*’ Section 2, the only relevant section of the Act, 
provides, in essence, that no trade union is liable in damages for any wrongful 
act committed in connection with a labor dispute unless the union has authoriz- 
ed or concurred in the act. 


Locke, J. first disposes of the appellant’s contention that Orchard v. Tunney 
settled the point in its favor by holding, as we have seen, that every passage in 
that case which might help the appelant was mere dictum. Locke, J. then 


13(1958-59) 27 W.W.R. 49. 
1471901} A.C. 426. 

1571956} A.C. 104. 
16(1958-59) 27 W.W.R. 49, 72. 
17] bid. 

18Appellant’s factum, 7. 

19f 1960] S.C.R. 265, 267. 
20Appellant’s factum, 20. 
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quotes extensively from the Taff Vale case, where Farwell, J., whose judgment 
was approved by the House of Lords, held that the Trade Union Acts of 1871 
and 1876,” by legalizing trade unions and giving them the capacity to own 
property and to act by agents, had implicitly made them legal entities suable in 
their own namts. By unassailable logic, Farwell, J. reached the conclusion 
that in giving to trade unions these legal rights of individuals, Parliament 
must, in the absence of contrary enactment, be held to have imposed upon 
them the corresponding legal liabilities of individuals. By a parallel of 
reasoning, Locke, J. holds that the British Columbia Trade-unions Act, in that 
it refers to trade unions as such and restricts their liability in tort and that of 
their servants and agents, “recognized the fact that a trade union was an entity 
which might be enjoined or become liable in damages for tort.”*” In addition, 
the Labor Relations Act, in that it gives wide rights to unions and imposes 
certain restrictions upon them, is held to recognize trade unions as legal entities. 


Locke, J., still following the reasoning of Farwell, J., therefore holds that 
“the appellant is a legal entity which may be made liable in name for damages 
either for breach of a provision of the Labor Relations Act or under the 
common law.”*’ Before reaching this conclusion, however, Locke, J. dis- 
tinguishes Local Union No. 1562, United Mineworkers of America v. 
Williams and Rees,* where, despite the existence of the Alberta Labor Act,” 
the defendant trade union was held not to be suable in its own name. Locke, 
J. made the distinction in these words: 


Were it not for the provisions of the Trade-unions Act and the Labor Relations Act if the 
union was simply an unincorporated association of workmen, it would not, in my opinion, 
be an entity which might be sued by name, and what was said by Duff, J. and by Anglin, J. 
(with whom Brodeur, J. agreed) in Local Union vy. Williams above referred to would apply.?° 


It thus appears clear that Locke, J. would have decided this case differently 
had the Trade-unions Act not been in existence. The Labor Relations Act, he 
implies, was not enough in itself to provide that statutory recognition of a 
union’s legal existence which is necessary to the union’s suability. 

But why should this be so? It is submitted that the appellant is correct 
in its contention that the terms of the British Columbia Trade-unions Act are 
entirely dissimilar to those of the English Trade Union Acts of 1871 and 1876 
which led to the Taff Vale decision. The brief British Columbia Act does 
little more than to exempt trade unions from liability in certain circumstances, 
whereas the English Trade Union Acts legalize the usual trade union contracts, 
establish a registry of trade unions, authorize ownership of property by trade 
unions through the medium of trustees, set out various requirements with 
regard to accounts, registered offices, amalgamation and winding-up, and 
impose penalties for violations. As Locke, J. himself admits,”’ the British 
Columbia Act was passed in 1902” to counteract the effect of the Taff Vale 


2134 pe 35 Vict. c. 31; 39 and 40 Vict. c. 22. 

*211960] S.C.R. 265, 267. 

23] bid., 278. 

24(1919) 59 S.C.R. 240. Cf. Mackay and Mackay v. International Association of Machinists 
Lodge No. 1057, [1946] 2 W.W.R. 257. 

25Now R.S.A. 1955, c. 167. 

2671960] S.C.R. 265, 267. 

27[bid., 274. 

281902, c. 66. 
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decision in British Columbia, not to codify or reinforce that decision. It 
therefore served a similar function to that of the English Trade Disputes of 
1906.” Is it consistent, then, to hold that the British Columbia Trade-unions 
Act is, for the purpose of the Therien case, equivalent to the 1871 English Act? 
With all respect, I think not. An examination of the judgments in the courts 
below in this case, and in the other British Columbia cases cited throughout, 
will show that it is not the Trade-unions Act but the Labor Relations Act 
itself, with its detailed provisions dealing with unfair labor practices, limitations 
on the activities of trade unions, collective bargaining, certification, mediation, 
conciliation, and arbitration, which was held to be the main source of the 
statutory recognition necessary to make trade unions legal entities for the 
purposes of suing and being sued. 

The leading case in the British Columbia Court of Appeal holding that a 
trade union which is subject to the provisions of the Labor Relations Act 
(known as the Industrial Conciliation and Arbitration Act*’ until its 1954 
re-enactment) is a legal entity for the purposes thereof is In re Patterson and 
Nanaimo Dry Cleaning and Laundry Workers Union." Neither Sloan, 
C.J.B.C. nor Roberton, J.A. so much as mentioned the Trade-unions Act. 
Sloan, C.J.B.C. stated that he arrived at his conclusion “from a careful 
examination of the provisions of the Indutrial Conciliation and Arsbitration 
Act.” Robertson, J.A. quoted from the decision of Farwell, J. in the Taff 
Vale case, then held: 

In my opinion [the Industrial Conciliation and Arbitration Act} has constituted a union, 

a persona juridica. The Act confers upon the union certain benefits and immunities and 

imposes certain restrictions and liabilities upon it."* 

Clearly, then, both Sloan, C.J.B.C. and Robertson, J.A. held that the 
existence of the Industrial Conciliation and Arbitration Act, which is very 
similar to the present British Columbia Labor Relaitons Act and to the Alberta 
Labor Act, was sufficient to make the union a legal entity for the purpose of 
suits under that Act. O’Halloran, J.A. relied on both the Industrial Con- 
ciliation and Arbitration Act and the Trade-unions Act to reach this con- 
clusion, but nowhere in his judgment did he state that the result would have 
been different had there been no Trade-unions Act. 


This decision of the British Columbia Court of Appeal was expressly 
approved in an Alberta case, Medalta Potteries Limited v. Longridge et al,” 
H. J. Macdonald, J. (as he then was) said: 


I think that, for the purposes of the Alberta Labor Act . . . and preceedings thereunder 
the defendant unions are legal entities, separate and distinct from their members.*° 


A similar conclusion is reached by the Manitoba Court of Queen’s Bench in 
Peerless Laundry and Cleaners Limited v. Laundry and Dry Cleaning Workers 


Union et al.”* 


It will be noted that these cases held only that a trade union is suable in 


291906, c. 47. 

30R.S.B.C. 1948, c. 155. 
3111947] 2 W.W.R. 510. 

82] bid., 511. 

3311947] 2 W.W.R. 510, 521. 
8411947] 2 W.W.R. 856. 

35] bid., 857. 

36(1952) 6 W.W.R. (N.S.) 443. 
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its own name for breaches of the Labor Relations Act or its equivalent. How- 
ever, an interesting point with regard to suability in Alberta for common law 
causes of action is raised by D. J. Sherbaniuk in his article, “Actions By and 
and Against Trade Unions in Contracts and Tort.”*’ Referring to Bennett 
and White Alberta Ltd. v. Van Reeder and International Union of Operating 
Engineers, Local 933,"" Professor Sherbanuik submits: 

It may be that [unions] are also entities for purposes not falling within the purview of 

{the Labor Act], for the Appellate Division of the Supreme Court of Alberta, without 

mention of union status or suability, recently affirmed a trial judment awa-ding an injunction 

and damages against a union sued by name for picketing that had caused a breach of 
contract.°? 

In provinces without Trade Union Acts which in some way refer to a 
union’s tort liability, it must be admitted that several cases have held trade 
unions not to be legal entities for the purpose of actions not directly based on 
a breach of the province’s Labor Relations Act. Riley, J. in Charleston v. 
MacGregor* cited a line of case from provincial courts as authority for 
the proposition that a union cannot be sued as a legal entity, and held that 
another line of authority, including the Nanaimo Dry Cleaning, Medalta 
Potteries, and Peerless Laundry cases, decided only that a union is a legal entity 
for the purposes of actions under the applicable Labor Relations Act. How- 
ever, Riley, J. derives the proposition that a union cannot be sued in its own 
name from those dicta in Orchard v. Tunney which have since been rejected 
by the Therien case, and uses the former line of authority. only to support these 
now-fallen dicta. With regard to the latter line of authority, the Therien 
case concluded only that in British Columbia, with its Trade-unions Act, a 
union may be sued for breach of the common law as well as for breach of the 
Labor Relations Act. However, if, as has already been suggested, the Therien 
case did not in fact rely upon the Trade-unions Act, then the conclusion of the 
Supreme Court of Canada in favor of suability for breach of the common law 
must be extended to cover similar cases in those provinces without Trade- 
union Acts, and it would follow that in every province with a Labor Relations 
Act or its equivalent, trade unions would be suable in their own names for 
breach of the common law as well as for breach of statutory provisions. 

The ratio of the Therien case, that a trade union in British Columbia may 
be sued in its own name for breach of the common law and for breach of the 
Labor Relations Act, is undoubtedly correct in view of the Taff Vale decision 
and the trend of earlier British Columbia authority. It represents, in effect, 
the approval by the Supreme Court of Canada of the judgments of Lord 
Morton of Henryton and Lord Porter in the Bonsor case, although this very 
thorough but somewhat inconclusive decision of the House of Lords was not 
mentioned in any of the judgments in the Therien case. 

It is submitted, however, that the dictum of Locke, J, by negating the 
dicta in Orchard v. Tunney, has left in a most uncertain and unsatisfactory 
state the legal position of trade unions in provinces other than British Columbia. 
It would have been more satisfactory for the court to have held that the 
Labor Relaions Act alone provided that statutory recognition necessary to 

87(1958) 12 U.T.L.J. 151. 

88 (1956-57) 20 W.W.R. 369. 

389Supra., 199. 

40(1957-58) 23 W.W.R. 353, 364. 
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make trade unions legal entities for the purpose of being sued for breaches of 
that Act or for breaches of the common law, and to disapprove of those cases 
in lower courts which held the opposite. The belief is prevalent that trade 
unions must be made legally responsible for wrongs committed in the abuse 
of their vast powers, and a statement from the Supreme Court of Canada 
that this has been accomplished by the statutory provisions already in existence 
in the various provinces would achieve the desired result. Since the Supreme 
Court of Canada has not seen fit to do this, the only course of action open to 
the provinces is to pass legislation expressly making trade unions legal entities 
for the purpose of suits for breach of both statutory and common law.” 


41While the Therien case was before the courts, the Legislative Assembly of British Columbia 
passed a new Trade-unions Act, 1959 c. 90, of which section 7 (2) provides: “‘A trade-union 
is a legal entity for purposes of prosecuting and being prosecuted for offences against the 
Labor Relations Act and for purposes of suing and being sued under this Act.” This 
section does not go as far as the decision in the Therien case in that it makes no mention 
of suability for breach of the common law. 
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LIENS OF SUBCONTRACTORS WHERE THE CONTRACT IS 
ABANDONED BY THE PRINCIPAL CONTRACTOR—THE 
MECANICS’ LIEN ACT, ALBERTA—HORWITZ v. RIGAUX 

BUILDING ENTERPRISES, LTD. 


Lorraine Ouetette, B.A., Third Year Law, University of Alberta 


The case of Horwitz v. Rigaux Building Enterprises Limited et al; Blankert 
& Anderson (Brick Contractors) Limited v. Horwitz and Rigaux Building 
Enterprises Limited, came before the Alberta Supreme Court in February, 
1960." As a result of the decision in that case, the Mechanics’ Lien Act was 
hastily and retroactively amended, in explicit derogation of the established 
principle that an amendment as to substance does not (in general) have retro- 
active effect.” Upon appeal to the Appellate Division, Smith, J. (as he than 
was) varied the trial judgment of Milvain, J. in a most ingenious manner, and, 
in the circumstances of the particular case, it seems probable that substantial 
justice was done to all the parties concerned. It is submitted, however, that Mr. 
Justice Smith did not base his judgment upon a literal reading of the Mechanics’ 
Lien Act. It is further submitted, with great respect, that the decision in the 
Horwitz case together with the amendment upon which it was based leaves the 
law as to Mechanics’ Liens in Alberta as obscure and unsatisfactory as it stood 
when Horwitz v. Rigaux first came before the Court. 


The facts of the case were as follows. One Ida Horwitz (the owner) made 
a contract with Rigaux Building Enterprises Limited (the contractor) whereby 
the contractor was to erect for the owner a building to cost $41,050 upon land 
which the owner purchased from the contractor and which was valued at 
$8,950. After completing, as the court found, 45% of the work, the contractor 
abandoned the projects. Before abandonment the owner had paid in good 
faith to the contractor the sum of $20,000.00 upon account of the land and 
building. Valid liens under the Act were filed against the property in the 
total sum of $22,074.07. The owner prayed for a discharge of all liens upon 
payment into court of 15% of the value of the work done; the lienholders 
contended for $18,472.50, the value of the building as it then stood, less the 
$11,050.00 paid to the contractor upon account of the building, in good faith 
and before notice of the liens. The-trial judge held that neither contention was 
correct, and gave judgment to the lienholders for the full amount of their 
liens. The results of this remarkable judgment was that the owner was now 
to pay, for an uncompleted building which the Court valued at $18,472.50, the 
sum of $33,124.07. 


Upon appeal, Smith, J., adopting the findings of fact of the trial 
judge, found for the lienholders in the sum of $7,422.50, arrived at as follows: 


Value of work done before abandonment $18,572.50 

Less difference between payment by owner $20,000.00 

and the value of the land 8,950.00 11,050.00 
$ 7,422.50" 


1(1960) 30 W.W.R. 559. 

2Macaulay & Bruce, Canadian Mechanics’ Liens, The Carswtll Company Limited, 1951; 
page 10. 

324 D.L.R. (2d) 684. 
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The amount of the hold-back required by the Act at a time when the building 
was 45% completed would have been $2,770.88. Counsel for the owner argued 
that he should have been entitled to a discharge of all the liens upon payment 
of this sum. 


There were, then, at least three possible solutions to the controversy: first, 
discharge of the liens upon payment of the statutory hold-back; second, dis- 
charge of the liens upon payment of the balance of the ‘value of the building’, 
as it stood at the time of abandonment, and third, the solution of Milvain, J., 
which holds the owner responsible for the entire balance of the contract price 
less the amount paid in good faith: or, a possible lienable value of $30,000.00. 
His Lordship, at the trial, pointed out that the Act then stated: 


Except as otherwise provided in this Act, the lien dces not attach so as to make the owner 
liable for a greater sum than the contraci price, less any sum of money that may have been 
duly paid to the contractor up to the time that the lien arises.4 


Upon the authority of this section, the trial judge set the ceiling of liability 
at the full amount of the contract price less the $20,000.00 paid in good faith, 
or $30,000.00. 


Before the case came to appeal, the section above quoted had been amended 
to read: 


Except as otherwise provided in this Act, a lien does not attach so as to make the owner 
liable for a greater sum than the sum owing and payable by the owner to the contractor. 
(Italics provided) ® 


In the Appellate Division, no opinion was expressed as to the accuracy of the 
trial judge’s interpretation of Section 15, as it then stood. Smith, J., how- 
ever, construed the amendment as an expression by the legislature of an 
intention that the owner should not be held responsible to lien-holders for more 
than the amount “owing the contractor at any particular time”—and that he 
should be held responsible for the amount in full. Smith, J., found support 
for this proposition in the statement of McGillivray, J.A., in Len Ariss 
& Co. v. Peloso” which he quoted as follows: 

His Lordship continued: 


There had been an abandonment by the contractor in the Ariss case; neverthelest it was held 
that the amount owing the contractor at a particular time. in that case up to the time when 
work was abandoned, must be aken to be the value of the work done. I agree with Mr. 
Justice McGillivray’s views.7 


With great respect, it is submitted that the facts in the Ariss case are markedly 
dissimilar from those in the Horwitz case; and the issue upon which McGilliv- 
ray,, J.A. was pronouncing judgment was relative to the calculation of the 
hold-back. Peloso had appealed up the grounds that the amount of the per- 
centage hold-back should be calculated upon the basis of the value of the 
work done, rather than upon the contract price.” 


The pith and substance of the judgment of Smith, J., seems to be contained 
in the following brief paragraph: 
*R.S.A. 1955, c. 197, s. 15 (1). 
"R.S.A. 1960, c. 63, s. 15 (1). 
614 DLR. (92d) 178 at p. 194; [1958] OLR. 643, at p. 656. 


“The amount owing the contractor at any particular time, in this case up to the time when 
work was abandoned, must be taken to be the value of the work done.” 


7 Horwitz v. Rigaux, 24 D.L.R. (2d) 684. 
8See Len Aris v. Peloso, footnote (6) above. 
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Briefly, my view is that the lien claimants’ liens in the first instance under s. 6 amount to 
100% of the price of the work, services or materials remaining due to them respectively, 
subject to being reduced or adjusted i namount under the provisions of ss. 15, 16 and 20 
interpreted together.® 


Section 6 provides for the creation of a lien 


for so much of the price of the work, service or materials as remains due to him [the sub- 
contractor] in the improvement and the land occupied thereby cr enjoyed therewith, or upon 
or in respect of which the work or service is performed, or upon which the materials are to be 
used.1° 


These words, prima facie, according to the finding of fact at the trial (with 
which the Appellate Division did not interfere) would place the owner’s 
liability at the full sum of $22,074.07. Section 15, however, as amended, 
limits the liability of the owner to ‘the sum owing and payable by the owner 
to the contractor’’’ and provides that 


where the lien is claimed by a person other than the contractor, it does not attach so as to 
make the owner liable for a greater sum than the amount owing to the contractor for whom, 
or for whost subcontractor, the work has been done or the material has been furnishtd.!2 


It is worthy of note in this connection that both subsections of Section 15, 
above quoted, begin with the words “except as otherwise provided in this Act”."* 


As His Lordship has pointed out in the Court of Appeal, the amount owing 
to the contractors’ on an entire contract might well, in the case of abandonment, 
be nothing at all; and in such a case, in order to make any debt whatsoever 
attach to the owner, it is necessary to pray in aid section 20 of the Act, which 
stipulates that ; 


Subject to the provisions of Section 15, a subcontractor may enforce his lien notwithstanding 
the non-completion or abandonment ofthe contract by a contractor or subcontractor under 
whom he claims. 


Apart from any consideration as to the computation of the value of the 
project at the date of abandonment, and accepting for the moment the finding 
of fact of the trial judge, it is submitted that the provisions of the Act so far 
considered have to be read in tht light of Section 16 (6). It may be that a 
literal interpretation of this section should have affected the enforceability of 
the subcontractors’ liens, beyond the amount of the statutory hold-back. As 
amended before the appeal in Horwitz, Section 16 (16) read: 


Payment of the percentage required to be retained under this section may be validly made. 
after the expiration of the statutory period set out in section 28, so as to discharge all liens 
or charges in respect thereof, unless in the meantime a claim for a lien has been registered or 
proceedings have been commenced to enforce a lien or charge against such percentage as 
provided by Section 30, in which case the owner may pay the percentage in court in such 
proceedings and such payment constitutes valid payment in discharge of the owner to the 
to the amount thereof 


[R.S.A. 1942, c. 236, s. 14] 


and a discharge of the liability of the owner to the lienholder for the amount of the liens. 
[R.S.A. 1960, c. 63] 
(Italics supplied) 


If it is necessary further to distinguish the Ariss case, it might be pointed out 


that the Ontario statute under which that case was decided did not contain the 
italicized words above quoted, which were introduced into the Alberta statute 


®8Horwitz v. Rigaux, 24 D.L.R. (2d) 684. 
10R,S.A. 1955, c. 197, s. 6 (1). 

11] bid., s. 15. 

12] bid. 

13] bid. 

14R.S.A. 1955, c. 197, s. 20. 
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as part of the amendment which followed upon the Horwitz case. Upon this 
point Smith, J., took the view that 
the effect of s. 16 (6) has not been altered by the amendment and that it is intended to mean 
and does mean that the owner is entitled to the discharge of the liens upon payment of the 
hold-back of 15% plus that proportion of the 85%, if any, of the value of the work done 
which is unpaid, or of the value of the work done which is unpaid plus payments not made 
in good faith, as the case may be. 
The writer is loth to take issue with the Court of Appeal on a point of statutory 
construction. It is, however, suggested that, in view of the wording of the 
section, there is at least a plausible argument in favour of the position taken 
by the owner in the Horwitz caase. 


The judgment of Smith, J., undoubtedly provides an eirenicon which 
draws together the better opinions advanced in the field of Mechanics’ 
Liens, and which appear to have their provenance, for the most part, in the 
judgments of the Ontario superior courts and in sundry learned writing on the 
subject. It may well be that His Lordship, in his judgment in the Horwitz 
case, has given effect to the present-day spirit and intendment of the statute, 
and established in Alberta a position akin to that of the law in Ontario, where 
the Act was first introduced. It is submitted, however, that upon a literal 
reading of the Alberta Act, it could be taken that Section 16 is absolute and 
that the owner in Horwitz should have been entitled to discharge of all liens 
upon payment of the statutory hold-back. 


It is submitted that if the legislature approves the result of the Horwitz 
case and wishes to perpetuate such a policy, the Mechanics‘ Lien Act should be 
further amended so as clearly to give effect to the spirit of the judgment. For 
instance, the Act might state: 

Notwithstanding anything in this Act, where the principal contractor has abondoned the 

contract before completion and liens of sub-contractors or material-men have been validly 

filed against the property upon which the improvements have been made, the owner shall be 
responsible to the sub-contractors or material-men to the extent by which the value of his 
property has been enhanced as a result cf the work done or the materials furnished by the 
persons filing the lien. 
In order to give effect to the suggested Section, it would be necessary to preface 
it with the words “notwithstanding anything in this Act”, for otherwise it 
could be contended that the Section operates in direct contravention of Section 
16 (6) of the present Act. 


Valuation in cases of uncompleted contracts 

A question which did not receive the attention of the Court in the Horwitz 
case was that of arriving at a figure which would adequately represent the 
increment in the value of the property. The increase in value was never in 
issue, and the amount assessed by the trial judge upon the basis of the per- 
centage of the proposed work which was completed at the time of abandonment, 
was seemingly accepted by all the parties to the action. The computation of 
increment could, however, be a vitally important factor, if the spirit of the 
judgment in the Hortwitz case is to govern abandoned contracts in the future. 

The most recent amendment to the Mechanics’ Lien Act, which was passed 
by the Legislature during this year, being R.S.A. 1960, c. 64, and which is to 
come into force upon a date to be fixed by proclamation, has attempted to deal 
with valuation. The Act provides that 


value of improvements, for the purposes of Subsection (12) means the difference between 
the value of mortgaged land immediately before the salt thereof, as determined by the 
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court and the value of the mortgaged land immediately before the lien arose, as determined 

by the court.15 
{Subsection (12) deals with the sale of mortgaged land by tender or public 
auction, and the apportionment of the proceeds as between lien-holders and 
mortgagees|. In the context of the Horwitz case, it is submitted that there 
could be many other factors contributing to an increase in the value of land 
of which account is not taken in the formula. Industrial developments and 
other, quite independent factors, can alter the market value of property in a 
very short time. The selling price of a given lot at date B, minus the selling 
price of the same lot at date A, does not necessarily indicate a figure which is 
referable to any improvements which have been made to the land. Also, in 
the case of a contract which has been abandoned, consideration should be given 
to the cost to the owner of completing the contract. Due to price fluctuations 
the owner may be servely prejudiced by the default of his principal contractor, 
and the cost to him of the building may be greatly increased. Quaery also the 
value to an owner of a project which is only half completed, and consider the 
extent to which, in many cases, the saleability of the land might be reduced, 
rather than enhanced, by the presence thereon of an unfinished building. 

The claims of sub-contractors in this context are creatures of statute, and 
have no basis whatever in any contractual relationship with the owner. If it is 
the intent of the Legislature to render an owner responsible to sub-contractors 
beyond the 15 or 20% provided by the Act, it is submitted that such intent 
should be expressed in clearer terms than have to date been adopted. 


15R.S.A. 1960, c. 64. Section 11 (1) (b). 
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RECENT JUDICIAL CONSIDERATION OF THE PRIVATIVE 
CLAUSE IN WORKMEN’S COMPENSATION LEGISLATION* 


Bruce H. Jackson, B.A., Third Year Law, University of Alberta 


Lawyers who are unfamiliar with that highly perplexing part of the law 
dealing with judicial interpretation of privative clauses relating to provincial 
legislation, and in particular to workmen’s compensation legislation, will find 
no comfort in trying to reconcile recent decisions of the Courts of British 


Columbia in this field. 


Whereas previously provincial ad hoc tribunals had only to fear the “want 
of jurisdiction” restraint by which Superior Courts could examine and quash 
a board order, now another more serious obstacle arises in the form of a con- 
stitutional limitation. The effect of the latter is that the common privative 
clause is totally ineffective to render an inferior tribunal’s decision ‘final and 
conclusive’ when it is acting in its judicial capacity, and that section of the 
provincial Act setting up such a board (which authorizes the Lieutenant- 
Governor in Council to appoint the members of the board) is ultra vires. A 
discussion of excess of jurisdiction and the effect (if any) of the privative 
clause is to be found in Battaglia v. Workmen’s Compensation Board’ while 
the constitutional orge presents itself in the judgment of Mr. Justice Manson in 
Farrell v. Workmen’s Compensation Board.” I propose first to deal with the 
Farrell case and its implications. 


The applicant in the Farrell case, the widow of the deceased workman, 
applied to the Workmen’s Compensation Board following the death of her 
husband, which, according to medical evidence, was accelerated by exertion in 
the course of his employment. The application for compensation was refused 
by the Board, and thus the applicant turned to the Court to quash the order 
of the Board by mandamus with certiorari in aid, contending that the Board 
had placed a wrong construction in law upon the word “accident” as defined 
in the Workmen’s Compensation Act R.S.B.C. 1948, c. 370, s. 2 (1). How- 
ever, she found herself confronted with the Act’s privative clause, which states: 

Sec. 76 (1) “The Board shall have exclusive jurisdiction to inquire into, hear and determine 

all matters and questions of fact and law arising under this Part, and the action 
or decision of the Board thereon shall be final and conclusive and shall not be 

*Since the submission of this article to the Alberta Law Review, the judgment of Manson, J. 

in Farrell vy. Workmen’s Compensation Board (1960) 31 W.W.R. 577 has been reversed by 

the British Columbia Court of Appeal (1960) 33 W.W.R. 433, Des Brisay, C.J. B.C. dissent- 

ing in part. The majority in the Court of Appeal held (inter alia) that as Kowanko v. 

Tremblay (1920) 1 W.W.R. 787 had stood unquestioned for many year, if it is to be ower- 

ruled, it must be done by a higher court. Therefore the members of the Workmen’s 

Compensation Board are not purporting to exercise a function analogous to that performed 

by those whose appointments must be made pursuant to S. 96 of the B.N.A. Act, 1867. 

Regarding the excess of jurisdiction issue, the court held that if the board’s decision was 

incorrect, the error therein did not go beyond a mere mistake in fact or law arising in the 


course of the exercise of the board’s jurisdiction, and thus was not reviewable under 
certiorari, 


lt has been learned that counsel for Mrs. Farrell has been granted leave from the British 
Columbia Court of Appeal to appeal the decision to the Supreme Court of Canada. Ie is 
understood that the appeal will be based upon the constitutional issues that have arisen. 
1(1960) 32 W. W.R. 1. 
2(1960) 31 W.W.R. 577. 
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open to question or review in any court, and no proceedings by or before the 
Board shall be restrained by injuction, prchibition or other process or proceeding 
in any Court or be removable by certiorari or otherwise into any court . . .”% 


Despite this provision excluding judicial review, however, Mr. Justice Manson, 
in a somewhat unique judgment, held that 


*. . the board has been constituted a judicial tribunal analogous to a Superior Court and 


with the powers of the Supreme Court of Canada to give a final judgment. Ic follows that its 
personnel must be chosen by His Excellency the Govenror-General pursuant to the B.N.A. Act 
sec. 96,”4 


The learned Judge arrived at this decision largely through reasoning by 
analogy with the restriction of free expression found to be the true nature and 
purpose of the “Padlock Act” of Quebec in Switzman v. Elbling and Att’y. 
-Gen. for Quebec.’ After quoting extensively from the judgment of Abbott, J. 
he concludes: 


“By analogy of reasoning to that enunciated by Abbott, J. I am unable to differentiate the 
limitation on the powers of a legislature in the matter of the free expression of ideas by 
citizens from the ancient right of the subject to have his rights determined by a court of 
law.”6 


Mr. Justice Manson also sought support from a recent decision of the Supreme 
Court of Canada, Att’y.-Gen. of Ontario et al v. Victoria Medical Building.’ 
That case decided that the legislature of Ontario was incompetent to confer 
certain judicial powers upon a master. Then he concluded: 


“The views expressed in the Supreme Court cf Canada are binding upon me as against 
earlier decisions, including those of the Judicial Committee in so far as they are apposite. 
In my view they are apposite in the case at bar.”® . 


One may surmise that the learned Judge had in mind Saskatchewan Labour 
Relations Board v. John East Iron Works’ for, prior to his statement quoted 
above, he makes it amply clear that the Lawlords of the Judicial Committee 
were not prepared to pursue the comparison of the Labour Relations Act under 
consideration with the jurisdiction of a workmen’s compensation board. I 
shall make further reference to Mr. Justice Manson’s reluctance to examine 
the John East case presently. 


Tt would not be inappropriate, for the purpose of distinguishing the real 
problem posed in the Farrell case from that which must be taken as settled, to 


quote from the classic a of the late Chief Justice Duff in In Re 
Adoption Act. etc. 


“In point of substantive law, it is not disputed that the matters which are the subjects af the 
legislation are entirely within the control of the legislatures of the provinces .. . Whatever 
may be the extent of that jurisdiction, we are not concerned with it here and I mention it 
only to put it aside... The practical problems raised by this reference is whether or not it is 
competent for the province to invest the officers presiding over these special tribunals, as 
well as justices of the peace and police magistrates, with the power of summary adjudication 
conferred upon them by the statute or whether, on the other hand, as is contended by those 


3Six other provinces also have similar clauses affording their Boards exclusive and final 
jurisdiction, while three provinces allow appeals to the Provincial Supreme Court, with 
permission of a judge of that Court, upon questions of law or jurisdiction. Those in the 
former group are Alberta, sec. 10; Manitoba. sec. 44; Newfoundland, sec. 33; Ontario, sec. 
70; Quebec, sec. 59; Saskatchewan, sec. 24 and 28. Those in the latter group are New 
Brunswick, sec. 32; Nova Scotia, sec. 24; and P.EI., sec. 34 (2). 


4(1960) 31 W.W.R. 577 at p. 589. 

5[1957] S.CR. 285. 

6(1960) 31 W.W.R. 577 at p. 583. 

7[1960] S.C.R. 32, affirming 1958 OR, 759. 
8(1960) 31 W.W.R. 577 at p. 588. 

91948 2 W.W.R. 1055. 
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who attack the legislation, they are disabled in some important respects by Section 96 of the 

B.N. A. Act from taking advantage cf his convenient summary procedure which has proved 

so efficacious.” 
Although the argument that provincial appointments of officers or members 
of a workmen’s compensation board is bad because such tribunal exercises a 
judicial function analogous to that of a Superior Court appointee is not new, 
to my knowledge it has only appeared twice in the vast preponderance of 
workmen’s compensation cases that have appeared before the courts, and in 
both cases such an argument was rejected. Its first appearance was thirty years 
ago before the Manitoba Court of Appeal in Kowanko v. J. H. Tremblay 
Company Limited et al.'° They held (reversing the judgment of Mathers, 
C.J.K.B. on this point’’) that the provisions of The W orkmen’s Compensation 
Act, 1916, c. 125 respecting the appointment of the Manitoba Workmen’s 
Compensation Board members were intra vires of the provincial Legeslature, 
not being in conflict with the powers reserved to the Dominion by ss. 96, 99 
and 100 of the B.N.A. Act. That Court relied heavily upon a case that was 
decided in the Ontario Court of Appeal, In Re Toronto Ry. Co. and City of 
Toronto’ in which it was held that the Ontario Railway and Municipal 
Board, although it had for some purposes judicial functions to perform, was 
not a Court but an administrative body having as incidental to the performance 
of its administrative functions and the exercise of its administrative power, 
jurisdiction to construe contracts. The Ontario case went to the Privy Council, 
which allowed the appeal on other ground, but did not question the lower 
Court’s judgment on this point."* 


The Court in the Kowanko case also referred to C.P.R. v. Workmen’s Com- 
pensation Board'* (sometimes called the “Sophia” case) which upheld the 
dissenting view of Mr. Justice McPhillips in the British Columbia Court of 
Appeal that it is a legitimate provincial object to secure a scheme of accident 
insurance for workmen within the province. Thus, as it is uncontroverted 
that the power to legislate is specifically assigned to the province under sec. 92 
of the B.N.A. Act, Cameron, J.A. concludes: 


“T cannot accede to the contention that the Board, merely because it is given, to a limited 
extent, certain powers usually exercised by judicial tribunals, which limited powers are necessary 
for and incidental to the due administration of the insurance scheme contemplated by the 
Act, is, therefore, a Superior Court . . . That the powers of the Board could be exercised by 
the Legislature itself cannot be doubted. The executive power of the Legislature is co- 
extensive with its legislative power. There is nothing to prevent the Legislature delegating its 
executive power in creating a Board to do what it itself could do within the ambit of its 
jurisdiction . . . In my opinion the sections cf this Act called in question are valid as a due 
exercise of the power of the Legislature to create a special body or tribunal for the adjustment 
and determination of matters necessarily and incidentally arising in the administration 
of the system of insurance which the Legislature intended to create. With that view of the 
Beard’s powers and functions it seems to me impossible to bring it within the meaning of the 
term ‘Superior Court’ as that term is used in sec. 96.”!5 


Dennistoun, J.A. adds: 


“Tt is not conceivable that a tribunal could be created by the province for the purposes named 
without conferring upon that tribunal some judicial functions. Every scheme of insurance 


*a[ 1958] S.C.R. 398 at pp. 402-3. 
101920] 1 W.W.R. 787. 

11Ante p. 481. 

1244 O.L.R. 381, 15 OWN 244. 
13[1920] 1 W.W.R. 755 at p. 761. 
1471919] 3 W.W.R. 167. 
1511920] 1 W.W.R. 787 at pp. 802-803. 
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calls for the exercise of judicial or quasi-judicial powers by certain officials . . . The 

identification of the claimant as one of the assured, the proof of his right to compensation 

as one of a class, and the assessment of his compensenation based upon a wage scale, and the 
extent of his injuries, are ordinary administrative acts which must necessarily be performed; 

and the adjudication made in respect thereto can be made as well by an inferior as by a 

Superior Court, and equally as well by a tribunal which is not a court at all”! 

The second case in which the constitutionality of the board appointments 
was questioned was Att’y.-Gen. Quebec v. Slavec & Grimstead.'' This case 
is less helpful because it is based on an older kind of workmen’s compensation 
legislation, and also it appears that the Kowanko case was not cited to their 
Lordships. For this reason much of the vigor of the lengthy dissent by 
Rivard, J. is lost." However, some value may be had by a study of the judg- 
ment of Walsh, J. in the Court of Kings Bench, Appeal Side. After referring 
to the six classical “negative propositions” of Lord Sankey in Shell Co. of 
Australia v. Federal Comm’r. of Taxation’ of what individual elements the 
presence of which do not by themselves transpose an inferior tribunal’s 
jurisdiction to that of a Court, his Lordship decides that administrative 
machinery is the Act’s main feature. 


“The Board are adjusters, named by law to make certain mathematical computations governed 
by considerations of categories and scales, all predeterminied by law. Unlike other experts 
whose figures need not be accepted as final by a Judge (whe may appoint experts), these 
Commissioners’ computations ate declared by law to be final, and must be accepted by the 
Court, homologating. This finality, if we apply one of the tests given us in Shell Co. v. 
Federal Comm’r., is no indication per se of a Court even in matters affecting rights.”*° 


It must be taken as beyond controversy that in -considering the con- 
stitutionality of provincial enactments it is the duty of he Court 


|. to make every possible presumption in favour of such Legislative Acts, and to endeavour 


to discover a construction of the British North America Act which will enable us to 
attribute an impeached Statute te a due exercise of constitutional authority, before taking 
up ourselves to declare that, in assuming to pass it, the Provincial Legislature usurped powers 
which did not legally belong to it.”?! 
Nevertheless, the learned Judge in the Farrell case said that the B.C. Work- 
men’s Compensation Act purports to create a tribunal which is given power to 
determine most important points of law. He continued by saying that the 
procedure to be followed by the Board, especially ss.65-80 inclusive of the B.C. 
Act, is particularly analogous to that of a Superior Court.” The real 
discrepancy between the approaches taken in the earlier cases and that of the 
Farrell decision is one involving the characterization of the primary function 
of the Board. Is the Board, in granting and refusing compensation to its 
applicants, adjudicating in a judicial manner, hitherto exercised by Superior 
Courts, under the guise of regulating a legislative policy? If this is the case, 
it is certainly settled that an administrative board “unconstitutionally clothed 
with a judicial power”** shall not be able to maintain such judicial garb, 
although it is equally settled that not every exercise of a ‘judicial function’ 


16] bid. p.p. 809, 810. 

17(1933) 2 D.L.R. 289. This Court of Appeal dicision is erroneously reported in the Farrell 
case at p. 587 as “Slavec v. Grumstead”. 

181933 2 D.L.R. 289, 301 and following. See (1933) 11 Can. Bar Rev. 510. 

19f1931] A.C. 275 at p. 297. 

20(1933) 2 D.L.R. 289 at p. 343. 


21Severn v. The Queen (1879) 2 Can. S.C.R. 70 at p. 103, flwd. in In Re Tor. Ry. Co. and 
City of Tor., supra at p. 394 (44 O.L.R.). 


22Farrell case at p. 587. 
23. abour Relations Bd. of Sask. v. John East 1948 2 W.W.R. 1055. 
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shall be struck down as being ipso facto one which is normally performed by 
a Superior, District or County Court Judge.** Or, on the other hand, is the 
legislature mainly concerned with the administration of an insurance scheme 
for workmen, and the board’s power to decide disputes between individuals no 
more than an incident to the running of the scheme?*” Of this, Lord Simonds 
in the John East case says: 


“It was u~ged by the respondents that a tribunal whose d:-c'sions were not subject to appeal 
and whose proceedings wert not reviewable by any court of law or by any certiorari or other 
proceedings whotscever must be regarded as a ‘Superior’ court or a court analogous thereto. 
Buc the same considerations which make it expedient to set up a a specialized tribunal may 
make it inexpedient that the tr’bunal’s decision should be reviewed by an ordinary court. 
It does not, for that reason, itself become a ‘Superior’ court.”?" 


Many decisions not dealing with workmen’s compensation have held that 
the fact that an inferior court or tribunal performs certain quasi-judicial 
functions does not convert it into a court, the appointment of whose members 
must be made pursuant to sec. 96 of the B.N.A. Act.” I think it may fairly 
be said that the rationale to be taken from these cases, as well as from those 
dealing with compensation boards, is that if a province wishes to legislate by 
setting up a board to carry on duties or functions in whole or in part previously 
within the jurisdiction of a Superior Court, the pith and substance of the 
proposed legislation must be based upon policy, expediency or some other 
characteristic peculiar to an ‘administrative board’. It is equally important that 
each dispute between the parties involved must be incidental to the primary 
purpose of the board.™ 


It is submitted that Mr. Justice Manson’s reasoning with regard to the 
parallel of limitations placed by a legislature on free expression and the right 
of Her Majesty’s subjects to have their rights determined by courts of law is 
of questionable value.“” Of the fomer, Mr. Justice Rand has said: 


*. . . the political theory which the B.N.A. Act embodies is that of parliamentary Government, 
with all its social implications, and provisions of the statute elaborate that principle in the 
institutional apparatus which they create or contemplate. Whatever the deficiencies in its 
workings, Canadian Government is, in substance, the will of the majority expressed directly 
or indirectly through popular Assemblies. This means ultimate Government by the free 
public opinion of an open society, the effectiveness of which, as events have not infrequently 
demonstrated, is undcubted.”*” 


Yet how an analogy may be drawn between what the learned Mr. Justice Rand 
describes in his most eloquent rhetoric and that judicial exercise performed by 
an inferior ad hoc tribunal entirely escapes me. 


As mentioned earlier, Mr. Justice Manson seizes upon the statement made 
by Lord Simonds in the John East case that he was “not prepared to pursue 
the comparison with the jurisdiction of a Workmen’s Compensation Board” 
° . . . ’ o.° 3st 
in support of his (ie., Mr. Justice Manson’s) proposition.*' The reason for 


*4Reg. vy. Coote L.R. 4 P.C. 599, 42 L.J.P.C. 45. 

“An excellent discussion of this problem is to be found in (1940) 18 Can. Bar Rev. 517 by 
Professor Willis. 

6 (1948) 2 W.W.R. 1055 at p. 1065. 

‘7See In Re Tor. Ry. Co. etc. (supra); Spooner Oils Co. Ltd. vy. Turner Valley Conservation 
Bd. (1932) 4 D.L.R. 750, 764; Bd. of Public Utility Commissioners vy. Model Dairies (1937) 
1. D.L.R. 95, etc. 

28See also (1940) 18 Can. Bar Rev. 517 at p. 541. 

29Farrell case at p. 583. 

30Switzman v. Elbling and Att’y.-Gen. Quebec, 117 Can. C.C. 129 at p. 151. 

31Jt appears that this statement was made in pursuance of argument by counsel for the 
Att’y.-Gen. Nova, Scotia intervener who cited inter alia the Kowanko case. See [1949] A.C. 
134 at p.p. 139-140. 
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Lord Simonds’ statement seems obvious. It would have been highly in- 
appropriate for his Lordship to have commented on a workmen’s compensation 
board at that time, when review of such a board was not before him. That 
rigid adherence to deciding only the question that is before it is established 
practice of the Judicial Committee cannot now be denied. 


It is submitted that without authority to the contrary so as to restrict 
Lord Simonds’ test in John East, and it seems unlikely that the Supreme Court 
of Canada in the Victoria Medical Building case** have in twelve short years 
cast aside such venerable authority as might be suggested in the Farrell decision, 
that the test’s application bears direct relation to the Workmen’s Compensation 
Board. That well-known test of whether the jurisdiction conferred by the Act 
upon the board broadly conforms to the type of jurisdiction exercised by the 
Superior, District or County Courts’ can only be answered in the negative 
and the irresistable conclusion must be the same as was reached in Kowanko v. 
Tremblay.” 


The possible result of the Farrell case as it stands should be immediately 
evident. Despite the provinces’ undisputed power to deal substantively with 
the subject matter of workmen’s compensation under the heads of section 92 
of the British North America Act, yet on the strength of the Farrell decision 
th provinces would seem to lack the necessary procedural authority to implement 
a policy of a general workmen’s insurance scheme through the instrumentality 
of their own appointees. At first blush one might suggest that earlier writers 
should very well reconsider their optimism that since the John East case the 
Courts would take cognisance of the necessity of provincial boards to regulate 
the increasingly complex economic life. 


“In interpreting the curial provisions of the B.N.A. Act in a comprehensive and authoritative 
manner, this latest judgment i.e., the John East decisicn will limit the extent to which 
section 96 will hereafter restrict the scope and effective operation of provincial boards and 
tribunals.””?° 


A second and much more common method by which the courts have sought 
review of the workmen’s compensation boards’ decisions despite seemingly 
strong privative clauses’ stating that a decision shall be ‘final and conclusive’ 
is by the “want of jurisdiction”route. Again in this ‘legislative’ field two 
recent decisions of the British Columbia Court (one a trial decision, the other 
from that province’s Court of Appeal) review those authorities which decide 
that what are essentially irregularities in procedure of the inferior tribunals are 
the equivalent of an excess of jurisdiction. The first of these cases was 
Battaglia v. Workmen’s Compensation Board.’ There the applicant before 
the Board applied for compensation for a silicosis injury but was denied relief 
by that inferior tribunal and thus sought review of the Board’s decision by 
the Courts. After due compliance with the provision dealing with medical 
examination (s. 54A of the B.C. Act) the Board refused to treat as conclusive 


%21960 S.C.R. 32. 
*31948 2 W.W.R. 1055 at p. 1068. 


%4Since followed in Alberta. See Haley v. Brown, Frazer et al (1954) 12 W.W.R. (NS) 
204 at p. 206. 


35Shumiatcher: Sec. 96 of the B.N.A. Act Re-examined (1949) 27 Can. Bar Rev. 131 at p. 139. 
“6See footnote 3. 


*7(1960) 32 W.W.R. 1. 
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that finding by the medical specialist as the section required. At trial,** before 
Lett, C.J.C.S. where certiorari to remove the proceedings to the Supreme Court 
and mandamus requiring the Board to pay compensation or to hear and deter- 
mine the claim were applied for, the former was refused while the latter was 
granted. On appeal the Court directed a rehearing to enable the relevant 
documents (including the medical specialist’s certificate) to be produced 
pursuant to the certiorari in aid. The Court of Appeal held (inter alia) that 
the Board’s jurisdiction under the Act’s privative clause (sec. 76 (1), supra) 
to determine questions of law did not extent to interpretation defining the 
Board’s jurisdiction, and that that Board, in refusing to accept the medical 
findings, had “entrenched” on jurisdiction assigned exclusively to the specialist. 


The ‘jurisdiction’ fiction has had a long history. As early as 1841 it was 
held that 


“the test for jurisdiction . . . is whether or not the justices had power te enter upon the 

inquiry, not whether their conclusions in the ccurse of it were true or false.” 
Another early leading case on the subject was Colonial Bank of Australasia v. 
Willan,** which is authority for the proposition that the effect of a privative 
clause is not to oust entirely the powers of the Superior Court to issue 
certiorari, but to control and limit them. A court may still quash on certiorari 
on two grounds; (1) manifest defect of jurisdiction in the tribunal or (2) 
manifest fraud in the party obtaining the order of the tribunal. The defect of 
jurisdiction may be either apparent on the face of the record, or be brought out 
by affidavit evidence. 


At first, between 1910 and 1920, when the ‘modern’ type of workmen’s 
compensation legislation was passed in many of the provinces of Canada, con- 
siderable strength was given to the privative clause. For example, in 1923 
Anglin, J. stated in Dominion Canners v. Costanza:"' 

“In my opinion, by giving to the Workmen’s Compensaticn Board ‘exclusive jurisdiction to 

examine into, hear and determine’ all such matters and questions the legislacure intended 

to oust and did oust the jurisd'ction of the ordinary courts to entertain them, and required 
that they should be examined into, hea-d and determined solely by the beard.” 

“In reaching this conclusion I have not forgotten that the jurisdiction of superior courts is not 

taken away unless by express language in or necessary inference from a statute. Balfour v. 

Malcolm (1842) 8 Cl. & F. 485 at p. 500; Oran v. Brearey (1877) 2 Ex. D. 346 at p. 348. 


I find here a positive and clear enactment that the jurisdicticn of the Board shall be 
‘exclusive’ and nothing to wasrant a refusal to give to that word its full effect.”4” 


The writer does not pretend to have examined the great wealth of decisions 
by our Canadian Courts since the Costanza case which have denied the privative 
clause its widest interpretation. Suffice it to say that one case which is 
representative of the latter decisions in Re Workmen’s Compensation Act and 
C.P.R.,"" a decision of the Manitoba Court of Appeal. The issue with which 
McPherson, C.J.M. (who gave the judgment for the Court) was faced was 
whether the Manitoba Workmen’s Compensation Board had exclusive juris- 
diction to deal with the claim of an applicant whose status as a “workman” 


'S(1960) 22 D.L.R. (2d) 446. 

“9Reg. y. Bolton 113 ER 1054. 

101874 L.R. 5 P.C. 417 at p. 442. 

411923 S.CLR. 46. 

421 bid., ». 61. 

4871950] 2 D.L.R. 630; See also R. v. Labour Relations Bd. 


2 
[1951] 4 D.L.R. 227; C’da Safeway v. Labour Relations Bd. 
[1953] S.CR. 46. 
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was itself in issue. The Board, in holding the applicant was a “workman” 
within the meaning of sec. (2) (1) (r) of the Workmen’s Compensation Act 
R.S.M., 1940 c. 239, granted compensation. On appeal the learned Chief 
Justice held that the 


*. . Board being of limited jurisdiction cannot give itself jurisdiction by a wrong decision 


on a point collateral to the merits of the case which the limit of its jurisdicion depends.’’44 


Thus, by circumventing the privative clause here, the Courts take unto them- 
selves the task of deciding what are, in essence, issues of policy and expedience, 
for the decision as to whether an individual is an employee or not is surely a 
matter of primary jurisdiction or basic fact matter, which I might add is more 
properly left to the legislature to regulate through it’s chosen instrumentality.” 


Of this Professor Laskin adds:: 


“. . the term ‘jurisdiction’ has become the convenient umbrella under which the provincial 


courts have chosen to justify their continual assertions of a reviewing power.”!& 


I think one may safely conclude that in recent years the privative clause has 
not given such boards as the workmen’s compensation boards any substantial 
measure of independence in their regulation of schemes of workmen’s insurance. 


A considerably more practical approach was taken in Acme Home Improve- 
ments Ltd. v. Workmen’s Compensation Bd.,*' yet I am inclined to believe that 
those courts which are bound by such a decision sue tenth to apply it in its 
entirety.” In the case, Davey, J.A. faced the conflict in cases regarding the 
Board’s powers squarely. 

“Is it a power to adjudicate in only those cases in which the relationship of employer and 

workmen does exist in law and fact or is it a power to adjudicate in any matter arising under 


Part I of the Act out of an alleged relationship of employer and workmen with, as it was 
graphically put by one learned judge, the jurisdiction to be wrong?”49 


The learned judge decides in favour of the latter power and concludes 


**. . sec. 76 (1) clause (j) expressly confers upon the beard exclusive jurisdiction to ‘inquire 


into, hear and determine’ finally and conclusively ‘whether or not any person’ ee e 
workman within the meaning of Part I of the Act. That means the board is empowered in 
the course of exe-cising its exclusive jurisdiction to decide upon the merits, finally and 
conclusively, that a person is not a workman within the meaning of the Act and consequently 
that a relationship of employer and workman does ont exist between the persons in question.”’°” 


The recent decisions discussed in this note, which all cite the Acme decision, 
rather than seeking out from those passages I have quoted a broad basis 
upon which jurisdictional review ‘shall lie, have contented themselves with 
quoting another paragraph: 


The implication that this is as far as the case goes seems disastrous and I 
respectfully submit that such a reluctance to follow the spirit of the Acme case 
is manifested in the decision of Manson, J. in the Farrell case. 


“The privative provisions of this section . . . will not oust the jurisdiction of the court to 
quash the assessment on certiorari, if the board has assumed a jurisdiction not vested in it by 
a wrong decision on a collateral question of law or fact upon which the jurisdiction depends.”®*! 


‘41 bid., p. 637. This phrase appeared first in Bunbury v. Fuller, (1853) 9 Ex. 111 at p. 140. 


‘SA good discussion of this and collateral points is to be found im Laskin’s article in (1952) 
Can. Bar Rev. 986, See esp. 992. 


46] bid., at p. 990. 

47(1957) 23 W.W.R. 545. 

48See the Farrell decision at p. 585. 
49(1957) 23 W.W.R. 545 at pv. 548. 
50] bid., p. 549. 

51] bid., p. 546. 
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. . . it seems to me there has been rather a wrong approach by the courts to the question 
in the past. The courts have gone out of their way to uphold tribunals of this kind, despite 
the fact that their decisions were obviously bad in law . . . . It is quite beyond by understanding 
why there should be any anxiety on the part of the courts to uphold decisions which are 
obviously wrong.”52 
The reason why such decisions are upheld is that the correctness of the 
inferior tribunal’s decision or lack of it is immaterial, although, in the latter 
case, it is regrettable in so far as it works a hardship upon the workman. It is 
that the provincial Legislature, in its infinite wisdom (and with its own 
purposes and objects in mind), has denied to the Superior Courts access to 
review substantive fact matters. As Rand, J. put it in Jn Re Labour Relations; 
Tor. Newspaper Guild v. Globe Printing*’ “is the action or decision within 
any rational compass that can be attributed to statutory language?””* Thus, 
jurisdiction which is reviewable by the court relates to collateral matters lying 
aside from the main issues and in that sense extrinsic to them. One learned 
judge—who was equally as correct—put the point another way by saying that 
where the matter is not collateral but constitutes part of the main issue before 
the inferior tribunal, the court is limited to examining the record to determine 
whether there is any evidence before the inferior tribunal. He hastens to add 
though that a court can only do that in the absence ofa privative clause.” What 
Mr. Justice Manson deems to be a “wrong approach” is really just the exercise 
of the independence of the Board, such independence being conferred by 
statute. Within its jurisdiction the privative clause has given the same privileges 
to the Board of rendering bad judgment at law as is exercised by the courts. 


That the court in Battaglia v. Workmen’s Compensation Board properly 
reviewed the excess jurisdiction appears manifestly evident, for its seems to the 
writer that it is equally as incumbent upon the inferior tribunal to treat as 
“conclusive” that which by statute it must (s. 54A (5) (e) of the B.C. Act) 
as the courts must respect their limit on review. The difference between an 
irregularity in procedure and an encroachment beyond jurisdiction is made 
amply clear by Shepperd, J.A.: 


“From ss. (5) and (9) of Sec. 54A it appears that the jurisdiction is divided, that the 
specialist has exclusive jurisdiction to determine those matters coming within ss. (5) and in 
respect of such matters his findings ‘shall be conclusive as to the matter certified’. The 
jurisdiction of the Board in review lies outside that particular jurisdiction which is 
specifically assigned to the specialist. That is, the Board has the general jurisdiction of 
review exclusive of that assigned to the specialist and therefore tht Board in review must 
proceed on the basis of the certificate being conclusive as to the matters certified by the 
acting within the ambits of s.s. (5).” 

“When the specialist’s certificate is taken to be conclusive, as required by s.s. (5), it still 
remains for the Board to determine whether the workman has a valid claim under the 
Workmen’s Compensation Act.”°® 


Thus it is perfectly true to say that where the legislature entrusts the board 
with a jurisdiction which includes: 


(a) jurisdiction to decide whether a preliminary state of facts exists, and 
where it does, 


(b) jurisdiction to do something more (i.e., grant compensation) , then 


52Farrell case at p. 586. 
5371953] 2 S.C.R. 18. 


54] bid., p. 29. Rand, J. dissented in this case, but this test was not the objection of the 
majority. 


55Roach, J.A. in Re Ont. Labour Relations Bd. Bradley et al, (1957) O.R. 361 at p. 335. 
56 (1960) 32 W.W.R. 1 at p. 16. See also judgment cf Davey, J.A. at p. 6. 
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. it is an erroneous application of the formula to say that the tribunal cannot give them- 
selves jurisdiction by wrongly deciding certain facts to exist, because the legislature gave them 
jurisdiction to determine all facts, including the existence of preliminary facts on which the 
further exercise of their jurisdictiton depends .. . .”" 

However, the decision in Battaglia points out the difference between what is in 

fact an “excess of jurisdiction” (i.e., here ‘deciding’ upon a finding which by 

statute was to be accepted as conclusive by the Board) and wrongly deciding 
the matters of fact and law before them which themselves define the jurisdiction 

(which, of course, should not be amenable by certiorari) .”* 


The only question remaining is, if this is the true view, has the distinction 
been understood and applied? One case (aside from the Farrell decision) has 
had the opportunity to consider Battaglia in the light of the 1958 Acme decision 
and, it is submitted, has arrived at the wrong conclusion. This is the case of 
Re Ursaki,”® a recent decision by Mr. Justice Verchere in the B.C. Supreme 
Court, Trail Division. In this case the Workmen’s Compensation Board re- 
jected a compensation claim by the applicant in 1944 (once again made in 
respect of a silicosis injury as in Battaglia) but allowed the claim at a rehearing 
some twelve years later. The Board directed a compensation pension to be 
paid to the applicant from the date on which the diagnosis was established. 
But by s. 7 (2) of the B.C. Act compensation was in the proper case to be 
payable from the date of disability. The learned judge held (inter alia) that 
the Board’s failure to discharge its statutory duty, not determining the date 
on which the applicant’s disability commenced, amounted to a refusal to exercise 
jurisdiction. Thus Mr. Justice Verchere decided that mandamus would 
properly be issued to require the Board to carry out its duty, and that sec. 
76 (1) of the Act does not oust certiorari where the Board acts beyond its 
jurisdiction. 

It is submitted that the learned judge has fallen into a trap common to 
those whose task it is to review such boards, that is, becoming preoccupied with 
the merits of the case. The fatal result of this is that, in order to equate a 
decision in terms that befit the extraordinary remedies, a wrong decision 
becomes tantamount to an excess of jurisdiction. By the Act (s. 7) the Board 
must pay compensation where the disability is more than six days’ duration 
from the date of disability. Section 8 (c) provides that the disablement shall 
be treated as the happening of the accident. In granting the application for 
ceriorari his Lordship said: 


“In the instant case, the Board did not determine the date on which the applicant’s disability 
commenced, but instead it determined the date on which it was diagnosed. This I take to be 
an assumption of a jurisdiction it did not possess, and the jurisdiction of the Court to quash 
the Board’s crder on certiorari has not therefore been ousted by the privative provisions of 
sec. 76.760 


and further: 


“The record as produced clearly shows that the applicant claimed his total disability 
commenced Nocember 22, 1944 and that the Board found only the date on which a diagnosis 
of silicosis was established.”*! Italics are the author’s. 


It is submitted that on the facts as given, Mr. Justice Verchere concludes 


57Queen v. Commr’s for Special Purposes of the Income Tax (1888) 21 Q.B.D. 313, 320. 
58See (1952) 30 Can. Bar Rev. 986 at p. 988. 

59(1960) 24 D.L.R. (2d) 761. 

60] bid., at p. 765. 

61] bid. 
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that because the applicant claimed the disability twelve years prior to his 
successful application to the Board when a medical certificate was issued 
pursuant to sec. 54A of the B.C. Act, the determination of the date of 
disability by the Board could only have been in 1944 in order for the Board 
to have been within its jurisdiction. Or, more correctly, the date the diagnosis 
was established could never be, without more, the date of disablement. But 
how can that be so in the present case? It is submitted that here the Board, 
from its conclusive medical finding, could only set the date of disability at the 
date of diagnosis. This is indicated in the letter from the Board to the 
applicant: 


ee 


.... It has been recommended that same be now accepted as a Beard responsibility from 
March 13, 1956, the date on which a diagnosis was established.”"* Former italicizing is the 
author’s, the latter his Lordship’s. 

For the Board to set any prior date would be guesswork and to choose as the 

date of disablement as 1944, when the applicant made a similar application, 

would be sheer folly. One might wonder if the same result would be arrived 

at had the unsuccessful application preceded the successful one by only a 

month or two. 


A conclusion with a neat rationale to these decisions would be ideal, but it 
seems impossible. Professor Laskin, upon coming to the conclusion that no 
privative clause could ever be effective, says: 

“How can irregularities in procedure deprive a tribunal of jurisdiction? That nevertheless 

is the law and it is not altered by any amount cf patient argument to the effect that 

jurisdiction means power to decide; that pewer to decide means power to decide rightly or 
wrongly; that consequently a decision in accordance with irregular mehods of precedure is not 

a decision given without jurisdiction, but merely a wrong decision given with jurisdiction.”®? 
It seems that the only way to deprive the courts from examining a board’s 
decision is specifically to deny to them, in the Act, the right to review for 
“excess of” or “failure to enter upon jurisdiction”. At the very least, one can 
say that it would be interesting to watch for the reaction of the courts. 


62] bid., at p. 762. 
63 Administrative Law and the B.N.A. Act (1939) Harv. Law Rev. 251 at p. 277. 
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DIRECT TAXATION WITHIN THE PROVINCE—IMPOSITION 
OF TAX ON CONTRACTOR PURCHASING COMPONENT PARTS 
FOR INCORPORATION INTO HOUSES—EDUCATION AND 
HOSPITALIZATION TAX ACT (SASK.) 

SAMUEL R. Baker, B.A., Third Year Law, University of Alberta 


In the recent case of Cairns Construction Ltd. v. Government of Sask- 
atchwan' the Supreme Court of Canada faced in a new context the familiar 
problem of deciding whether taxation is direct or indirect, and provincial 
legislation consequently valid or invalid. Prefabricated parts, purchased from 
Engineering Buildings (Regina) Ltd., were used by the appellant company in 
the construction of houses for sale to the public. The respondent claimed that 
a tax was payable by the appellant in respect of these component parts under 
the provisions of the Education and Hospitalization Tax Act of Saskatchewan, 
1953,° which, by s. 5 (1), imposes a tax on every consumer or user of any 
tangible personal property in respect of his purchase at a retail sale in the 
Province of such property for his consumption or use. “Retail Sale” is defined 
by s. 3 (5) as “a sale to a consumer or user for purposes of consumption or 
use, and not for resale as tangible personal property .. .”” Engineering Building 
(Regina) Ltd., as a licensed vendor under the statute, was required to collect 
the tax. When payment was first demanded of the appellant company it 
applied for a license under the Act, contending that it was buying the material 
for resale in the form of houses, and not for purposes of final use or consump- 
tion. When the license was refused the appellant paid under protest and later 
brought action for the return of the monies, alleging that the Act was ultra 
vires or, alternatively, that it did not apply in the circumstances. The Sask- 
atchewan Court of Appeal (Gordon, J.A., dissenting) and the Supreme Court 
of Canada, Martland, J., delivering the judgment of the Court, found the Act 
both intra vires and applicable to the purchases in question. 


The provinces are limited, by s. 92 (2) of the British North America Act, 
to “Direct Taxation Within the Province”. Indirect taxation falls within the 
broad federal taxing powers given by s. 91 (3). As a test to be applied in 
characterizing a tax as direct or indirect, the Courts have long accepted the 
well-known definitions of John Stuart Mill: 

Taxes are either direct or indirect. A direct tax is one which is demanded from the very 

persons who it is intended or desired should pay it. Indirect taxes are those which are demand 

from one person in tht expectation that he shall indemnify himself at the expense of another; 
such are the excise or customs. The producer or importer of a commodity is called upon to 
pay a tax upon it, not with the intention to levy a particular contribution upon him, but to tax 


through him he cosumers of the commodity, from whom it is supposed that he will recover 
the amount by means of an advance in price.® 


* (1960) 24 D.L.R. (2d) 1. The judgment of the Saskatchewan Court of Appeal is reported 
in (1959) 27 W.W.R. 297. 
°R.S.S., 1953, ch. 61. 
3In Bank of Toronto v. Lambe (1887) 12 App. Cas. 575 at p. 583, Lord Hobhouse said that 
he was not taking Mill’s test as a binding legal definition but “because it seems to embody 
with sufficient accuracy for this purpose an understanding of the most obvious indicia of 
direct and indirect taxation, which is a common understanding, and is likely to have been 
present to the minds of those who passed the Federation Act.” By 1913 their Lordships 
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In the light of these definitions, without more, the result in the Cairns case 
appears difficult to justify. It was clear that Cairns Construction Ltd. pur- 
chased the prefabricated building parts merely for the purpose of re-selling 
them, in assembled form, to buyers of houses. The ultimate burden of any 
tax in respect of such parts would quite naturally fall upon the latter. A tax 
on Cairns would appear, on the face of it, to provide a clear illustration of 
indirect taxation, the levy being imposed upon one person “in the expectation 
that he shall indemnify himself at the expense of another.” Yet is was found 
to be indirect. 


Martland, J., in the Supreme Court of Canada, disposed of the case rather 
summarily on the basis of A.-G. B.C. v. Kingcome Navigation Co.’ and 
Atlantic Smoke Shops Ltd. v. Conlon® which he found to be indistinguishible 
in principle from the case before him. In the Kingcome case the Fuel Oil Tax 
Act, 1930, of British Columbia, was in question. A tax was imposed on every 
consumer of fuel oil according to the quantity which he had consumed. The 
Judicial Committee held that the tax was direct, nothwithstanding that a 
taxpayer in the transportation industry, for example, might pass the burden on 
to his customers. Lord Thankerton emphasized the fact that the tax was in 
respect of consumption and not of any transaction by which the taxpayer 
acquired title to the oil or any contract under which the oil was used. In the 
Conlon case the Judicial Committee upheld a provincial tax levied on every 
consumer of tobacco. “Consumer” was defined to mean every person making 
a retail purchase of tobacco for consumption by himself or others at his expense. 
In each of these cases the main contention of counsel for the protesting tax- 
payer was that the tax was levied on a commodity, that it was capable of being 
passed on, and was therefore indirect. It was further contended that such a 
tax was analagous to a customs or excise duty, according to the general under- 
standing current in 1867, and necessarily indirect as falling within a species 
of taxation traditionally classified as indirect. These arguments were soundly 
rejected by the Judicial Committee. Viscount Simon made it clear that a tax 
is not indirect “merely because it is in some sense associated with the purchase 
of an article.”” The significant thing was that the tax in that particular 
instance was demanded from the very persons who it was intended or desired 
would pay it. Lord Thankerton, in the Kingcome case, had already pointed 
out that “. . . the customs or excise duties on commodities ordinarily regarded 
as indirect taxation . . . are duties whic!. «re imposed in respect of commercial 
dealings in commodities, and they would necessarily fall within Mill’s definition 


of indirect taxes.””’ 


In relying upon the Kingcome and Colon cases for the proposition that the 
tax was not indirect merely because it concerned the purchase of commodities, 


appear to have dropped any reservations about accepting Mill’s statement as a binding legal 
definition. Lerd Moulton, in Cotton v. Rex [1914] A.C. 176 at p. 193, after citing the 
Lambe case and other authorities said: “Their Lordships are of opinion that these decisions 
have established that the meaning to be attributed to the phrast “direct taxation” in s. 92 
of the British North America Act, 1867, is substantially the definition quoted above from 
the treacise of John Stuart Mill, and that the question is no longer open to discussion.” 
See also: Cairns Construction Co. Ltd. v. Govt. of Saskatchewan, supra at p. 6. 

411934] A.C. 45. 

571943] A.C. 550. 

Sat p. 565. 

Tat p. 59. 
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Martland, J., was merely applying settled law. It is respectfully submitted, how- 
ever, that while the same principles apply, the Cairns case is distinguishible on 
its facts and falls within the class of cases of which Lord Thankerton was 
speaking in the passage cited above. Cairns Construction Ltd. purchased pre- 
fabricated building materials, not for purposes of consumption, but with a 
view to commercial dealings involving these commodities. The claim of the 
respondent was not that the appellant company was a consumer, as in the 
Kingcome and Conlon cases, but that it was a user of the goods in question by 
virtue of its incorporating them into houses. After the trial the section of the 
statute defining “retail sale” was amended retroactively to include the words 
“as tangible personal property” as set out above. The fact situation of the 
Cairns case may consequently fall within the terms of the enactment. Even if 
this is so, however, the validity of the legislation is not thereby established. 


As Viscount Haldane pointed out in the Grain Futures case: 
The question of the nature of the tax is one of substance, and does not turn only on the 
language used by the local legislature which imposes it, but on the provisions of the Imperial 


Statute of 1867.8 


The same point was made by Duff, C.J. in the Conlon case in these words: 


It is especially important, I think, in the application of Méill’s test, not to be led away by 
legislative declarations, or collateral legislative provisions, imparting to the legislation a form 
calculated to give a color of legality to the legislative effort.® 


If, applying Mill’s definitions to the particular case, a provincial taxing statute, 
in substance, imposes an indirect tax, it is invalid, for “a colourable device will 
not avail.”** * 

The question of colourability was not raised by Martland, J., evidently 
because of his agreement with the majority in the Appeal Court that the 


legislation was good in substance, not only in form. He said: 
I would agree that the intention of he Act is to impose the tax upon the final consumer or 
user of the personal property purchased. It was upon this basis that the Privy Council upheld 
the New Brunswick legislation under consideration in the Conlon case. But it also appears to 
me that a person who purchases personal property and incorporates it into something else, in 
the process of which it loses its own identity as personal property, is the final user of the 
personal property so incorporated.!! 


The fact remains that the tax is passed on. Martland, J. relied, however, on 
the principle of “general tendency”. The Courts, in applying Mill’s test, 
have consistently refused to take into account all the considerations that would 


concern economists. According to Viscount Cave: 
It is the nature and general tendency of the tax and not its incidence in particular or special 
cases which must determine its classification and validity.'2 


It is not easy to extract from the cases consistent principles for determining 
general tendency. It was held in an early case, A.-G. for Quebec v. Reed,’ 
that if the ultimate incidence of the levy were uncertain at the moment of pay- 
. . . . ad 14 
ment it was an indirect tax. The leading case of Bank of Toronto v. Lambe 
added the qualification that if the way of recoupment were an obscure or 
circuitous one, bearing no direct relation to the amount of tax paid, the tax 


8[1925] A.C. 561 at p. 566. 
9[1914} S.C.R. 670 at p. 682. 

'0Lord Atkin, in Ladore v. Bennett [1939] A.C. 468 at p. 482: “It is unnecessary to repeat 
what has been said many times, by the Courts in Canada and by the Board, that the Courts 
will be careful to detect and invalidate any actual violation of constitutional restrictions under 
pretense of keeping within the statutory field. A colourable device will not avail.” 

lat p. 10. See also: Culliton, J.A. in the Court of Appeal at p. 493. 

12City of Halifax v. Fairbanks Estate [1928] A.C. 117 at p. 126 

13(1885) 10 App. Cas. 141. 

Supra. 
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would not be considered indirect. Rinfret, J., in City of Charlottetown v. 
Foundation Maritime Co., offered this helpful statement: 

It is the normal or general tendency of the tax that will determine, and the expectation or the 

intention that the person from whom the tax is demanded shall indemnify himself at the 

expense of another might be inferred from the form in which the tax is imposed or from 
the results which in the ordinary course of business transactions must be held to have been 
contemplated.15 

In the Cairns case, Martland, J. found that instances in which the tax would 
be passed on would be exceptional, considering the tax as a whole. Is general 
tendency to be determined, therefore, with respect to all the commodities to 
which the tax might conceivably be applied? Surely it is the general tendency 
of the tax with respect to the class of commodities in question and the ordinary 
types of transactions involving those commodities which must be considered. 
With regard to the assembly of component parts into permanent structures 
Martland, J. said merely: 

In my view, this attempt to recoup the tax in such cases is no different from the attempt which, 

in argument in the Kingcome case, it was suggested would be made by the manufacturer or 

the transporter to pass on the fuel oil tax there in question in the price of the article 

manufactured or transported.! 
It is submitted that the cases are not analogous. In the context of the entire 
consumption of fuel oil in a province the passing on of the tax by manufacturers 
or transporters constituted isolated or exceptional cases. The assembly of 
component building parts, on the other hand, presents a situation in which the 
tax on such assembly will almost invariably be passed on in the sale of the 
finished product. What was an isolated occurrence in the Kingcome case 
becomes the general tendency in Cairns Construction v. Government of Sask- 
atchewan. Furthermore, in the Kingcome case, the commodity in respect of 
which the tax was imposed was never passed on; any recoupment must neces- 
sarily have been by circuitous means. The case falls, therefore, within the 
principle laid down in Bank of Toronto v. Lambe. In the Cairns situation the 
commodities sought to be taxed are resold, and the tax appears to be indirect 
“from the results which in the ordinary course of business transactions must be 
held to have been contemplated.” 

It is submitted that Gordon, J.A., in the Saskatchewan Court of Appeal, 
took the more realistic approach to the facts of the Cairns case and the 
principle of general tendency when he said: 

Most definitely the personal property involved in these proceedings was brought for resale in 

houses. If this was just an isclated transaction in which the law had an indirect application 

it could still be valid but such is not the case. I can take judicial notice of the fact thar 

companies like the plaintiff are carrying on extensive operations and the tax collected may 

run into a large sum.!? 
The “extensive operations” mentioned might include not only the assembly 
of buildings from component parts, but also pipelines, bridges, and other 
structures into which, for example, structural steel or pre-cast concrete are 
incorporated. One can scarcely refer to these operations as isolated trans- 
actions, especially in view of their increasing importance in the construction 
business. It is submitted that a practical consideration of the number and 
value of the transactions involved and the incidence of the tax in the ordinary 
course of business provides ample reason to suggest that a tax like the one 
in the Cairns case should be held to be indirect and hence ulta vires. 

15{1932] S.C.R. 589 at pp. 594-595. 


16at p. 11. 
17(1959) 27 W.W.R. 297 at p. 323. 
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THE CY-PRES DOCTRINE 
Bequest to a non-existing charity—whether the rule 
against perpetuities applies—vesting—Re Brier’ 
Rospert A. Lunprican, Third Year Law, University of Alberta 


The most important principle in the construction of wills is that effect 
should be given to the intention of the testator. There are, however, rules that 
seem to cut directly across this principle. Among them are the rule against per- 
petuities, the rules analogous thereto, and the rule against accumulations. Some 
suggested rationales of these rules are: (a) the keeping of land freely alienable, 
(b) the preventing of stagnation of the economic market, (c) the preventing 
of the dead having too great a control over property, (d) the preventing of un- 
due concentration of wealth in the hands of a few, and (e) the preventing of 
capricious or eccentric dispositions. The cy-prés doctrine was developed very 
early’ to aid the courts in giving effect to the testator’s intentions when for 
some reason his specific directions could not be followed. The doctrine applied 
not only to charitable but also to non-charitable bequests. 

In the construction of wills the considerations that arise when the object of 
the testator’s bounty is a charity are different than when it is a non-charity. It 
could be said that the courts will apply the limiting rules with less strictness when 
the object is charitable. For example, if for some reason the testator’s scheme for 
benefiting a charity cannot be effected, the court will apply the gift in a 
manner which coincides as nearly as possible with the testator’s intention, 
provided the testator manifested a general charitable intention or intended to 
make the gift outright. That is just how the doctrine of cy-pés operates; in 
fact “cy-prés” is of French derivation meaning literally “near too”. 

It is evident that in the case of Re Brier, decided in the British Columbia 
Court of Appeal, the deceased, Louis Brier, went to great lengths to ensure 
that certain of his enumerated bequests would be devoted to charitable in- 
stitutions, but both at trial and on appeal it was held that the gifts failed and 
that the next-of-kin would take them. The facts of the case are as follows. 
The testator bequeathed his estate to his “executor and trustee in trust for the 
following purposes”. He then listed bequests, lettered from (a) to (s). Under 
each of paragraphs (n), (0) and (p) he directed, “when my debts are paid and 
after the bequests herein before mentioned are paid to date and as soon as there 
is money available derived from the income of my estate” to accumulate three 
separate sums respectively of $20,000 each, for a Jewish Hospital, a Jewish 
Orphan Asylum and a Jewish Old Men’s Home. These funds, together with 
the accumulated interest were to be paid out in the event of the building of an 
institution for each of the above, costing at least $100,000 within 50 years after 
his death provided the institutions offered care on a non-sectarian basis. In 
the event that care was not so offered, or such a building was not built within 
50 years, the bequest was to lapse and the executor and trustee was to give the 


1(1959) 18 D.L.R. (2nd) 670; (1960) 23 D.L.R. (2nd) 229. 


2One of the earliest examples of the working of this doctrine is found in the case of 
Attn.-Gen. v. Bishop of Chester (1785) 1 Bro.C.C. 444. 
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money to some other charitable institution, as he “may deem worthy”. The 
residuary clause of the same will directed the residue of his estate to be divided 
into three, one third to be given to each of the above as are in existence within 
50 years, and if less than three exist, the residue that remains shall be dis- 
tributed to such charitable objects as the trustee may deem best. 


The action arose when the trustee asked for directions as to how this 
estate, the three funds and residuary of which amounted to over half a million 
dollars, should be disposed of after a Jewish Home for the Aged made 
application for a share of the estate. Both at trial and in the British Columbia 
Court of Appeal it was held that the intended gifts were void for remoteness. 
More specifically, Bird, ].A. in the latter court stated that the trust corporation 
designated as the executor and trustee of the will was not a trustee for the 
charity. For this reason and because he considered the vesting itself to be 
contingent, he held that there was a possibility that the gift might not vest 
within the perpetuity period and was therefore void. He said at page 235 of 
the report: 


Here, in my view under the circumstances above related, there can be no vesting in the trust 
corporation in its capacity as trustee of any such fund until that fund has been accumulated 
pursuant to the provisions of the paragraph applicable thereto and “until there is a person 
having all the qualifications that the testator requires and completely answering the description 
of the object of his bounty given in the will”. 34 Hals., 2nd ed., p. 273, para. 418, and the 
cases there cited. Here, since the vesting in the trust corporation in its capacity as trustee 
is not immediate but is contingent at the earliest upon the happening of the events 
enumerated in paragraphs numbered (1) to (3), inclusive above, and the accumulation of the 
particular fund, in my judgment the first rule in Chamberlayne v. Brockett can have no 
application. 


He went on to say that this case fell within the second rule in Chamberlayne v. 
Brockett, i.e. that if the gift is conditional it is not vested. 


It has often been said, and wrongly so, that the rule against perpetuitics 
does not apply to charitable trusts. Much of the confusion originates from a 
basic misunderstanding of the rule itself as well as from the fact that there 
are two other rules very much like it, one of which does not apply to charitable 
trusts. That rule, expressed in general language, is the rule against undue 
duration of trusts for non-charitable purposes and was developed to prevent 
capital from being tied up too long without any direct benefit to living persons. 
The rule against inalienability, which prevents present interests being rendered 
unmarketable, is the other rule which is similar to the rule against perpetuities. 
Those who say that the rule against perpetuities does not apply to charitable 
trusts are probably referring to the rule against undue duration of trusts, 
which has at times been referred to as the rule against perpetuities.” 


Further confusion sometimes arises from the use of the phrase “the exception 
to the rule against perpetuities” in connection with charitable trusts. This 
expression has been misinterpreted to mean that the rule against perpetuities 
has no application to charitable trusts. What such a statement in fact refers 
to is the rule in Christ’s Hospital v. Grainger’ that a gift to one charity with a 
gift over to another charity upon the happening of an event that may never 
happen is good. This is the only true exception to the rule against perpetuities 
in the case of charitable gifts. 


3Morris and Leach, The Rule Against Perpetuities, 1956 ed., pp. 314-5. 
19 L.J. Ch. 33. 
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Jarman on Wills states’ that the rule against perpetuities is directed against 
remoteness of vesting of legal interests and as such applies alike to charitable 
and non-charitable gifts. Much the same thing was stated by the Lord 
Chancellor in Chamberlayne v. Brockett:" 
On the other hand, if the gift in trust for charity was itself conditional upon a future and 
uncertain event, it was subject, in their Lordships’ judgment, to the same rules and principles 
as any other estate depending upon its coming into existence upon a condition precedent. 
This rule, which is called the second rule in Chamberlyne v. Brockett, and 
which has been thought to describe the circumstances under which the rule 
against perpetuities will apply to charitable gifts, is vague to say the least, and 
any attempt to make this the definitive test is inadequate. Bird, J.A. felt 
that the present case fell within this second rule in Chamberlayne v. Brockett. 
Perhaps it could equally well be said that the present case falls within the first 
rule of that case, which is, 
ee ae although the particular application of the fund directed by the will would not of 
necessity take effect within any assignable limit of time and could never take effect at all 
except on the occurrence of events in their nature contingent and uncertain. When personal 
estate is once effectually given to charity, it is taken entirely out cf the scope of the law of 
remoteness.‘ 
The facts of that case were very close to those of the present case. There a 
testatrix bequethed her estate to trustees to hold the income for certain charit- 
able purposes one of which was the building of an almhouse “so soon as land 
shall at any time be given for the purpose as hereinbefore mentioned”. The 
court held that the gift was good and that it fell within the first rule. Bird, 
J.A. distinguished this case from Re Brier by saying that there was no vesting 
in Louis Brier’s trustees in their capacity as trustees of any such fund until a 
qualified person came forward. As authority he cited a passage from Halsbury. 
An estate or interest must remain contingent until there is a person having all the qualifications 
that the testator requires and completely answering the description of the object of his bounty 
given in the will.8 
This statement without more, is also an inadequate statement of the law 
on the subject of vesting. Chamberlayne v. Brockett, the other purpose trust 
cases, and the cases where enjoyment of the gift was postponed, are in conflict 
with this statement if it is to be restricted to a strict literal interpretation for 
in such cases the gifts have been held to be vested even though there was no one 
answering the description of the object of the testator’s bounty. When Bird, 
J.A. uses the above quotation as authority, he seems to confuse the trustee of 
a charitable gift with the objects of that gift itself, particularly when he says 
that someone must come forward answering the description before the gift 
could become vested. He is forgetting that the charitable gift may be vested 
once and for all in the trustee who is invested with the responsibility of effecting 
the charitable purpose intended by the testator. Furthermore, it should be 
remembered that a charitable trust has the very nature and the same origins as 
the purpose trust. It has been called a purpose trust, which in turn, has been 
called an unenforceable trust for the very reason that there is no one to come 
forward to enforce it. No one is required to come forward, meeting a certain 
description. The object described must be effected if possible, and where not 


58th ed. p. 381. 

6(1872) L.R. 8 Ch. 206 at p. 211. 
7(1872) L.R. 8 Ch. 206 at pp. 210-11. 
834 Hals., 2nd ed., p. 372, para. 373. 
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possible the gift should be applied cy-prés if a general charitable intention is 
obvious. 


The passage from Halsbury, part of which is quoted above, is immediately 
preceded by a paragraph” which states that there is a presumption in favor of 
vesting. If the language of the instrument is ambiguous, a construction that 
will render the gift valid is preferred to one that would render it invalid. 
Because the present cases is borderline on the question of vesting, this pre- 
sumption should be dealt with in a discussion that would thoroughly dispose of 
the matter. 

Had Louis Brier known ahead of time that such a construction would have 
been placed on his will he could have designated, at that time, a second trustee, 
stating that he had money which he wished to be devoted to charity, and direct- 
ing that it be applied according to a particular scheme. He could have stated 
that if this were not possible that it should be applied to charities as the trustees 
deemed best. Applying the reasoning of Bird, J.A. the gift would have been 
good as far as the rule against perpetuities was concerned. It seems harsh that 
a few words could make such a difference, especially when the intention of the 
testator would have been the same in both situations. 


In spite of the arguments in favor of immediate vesting in this case, due 
consideration must be given to the second rule of Chamberlayne v. Brockett 
that if the gift itself is conditional it is subject to the rule against perpetuities. 
In the case of Re Stratheden,' a testator bequeathed “an annuity of £100 to be 
provided to the Central London Rangers on the appointment of the next 
lieutenant colonel’. Romer, J. held that this was a charitable bequest, but 
that it was void because conditioned on a contingency possibly too remote. Per- 
haps that case on its facts is not too far from the facts of Re Brier which could 
be expressed very similarly; that is, ‘a sum of $20,000 for a Jewish Hospital 
when one exists and when $20,000 is available by accumulation”. Furthermore, 
the situation in Chamberlayne v. Brockett could be expressed in similar terms, 
“money for an almshouse when someone donates land”. But of course in the 
latter case the gift was good. In a more recent case, Re Mander,'' a testatrix 
directed her trustees “to invest such sum in trustee securities as would be suf- 
ficient to train a candidate for the priesthood until such time as a candidate 
comes forward from St. Savior’s Church, St. Albans”. It was there held that 
the bequest was wholly inoperative as the event contemplated was completely un- 
certain and conditional. These cases serve as examples of situations where the 
courts have found contingent unvested gifts. It should be noted that in all 
of the situations where the gift was held to be void the gift was to a specific 
charity or was of a specific nature rather than a gift to charity in general. 

The present case raises some serious problems of public policy in a general 
sense, and public policy is considered to be part of the rationale of the rule 
against perpetuities. Allowing a dead man to tie up such a large estate for 
uncertain purposes offends one’s sense of justice. There would be no com- 
plaint if somehow the money could be put into immediate use or benefit for 
some charity. To allow these gifts to fall into the hands of the next-of-kin 
after the testator went to such lengths to prevent this happening, at least equally 

934 Hals., 2nd ed., p. 372, para. 417. 


10f1894} 3 Ch. 265. 
11[1950) Ch. 547. 
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offends one’s sense of justice. The cy-prés doctrine was developed to resolve 
the problem created by the conflicting interests. 


Whether or not the gift is held to be void for remoteness, it is necessary to 
consider whether it is necessary to apply the cy-prés doctrine. Even if the gift 
is not void for remoteness, it may be impracticable or even impossible to apply 
the gift exactly as the testator intended and if a general charitable intention 
has been manifested, or it is obvious that the testator was making an immediate 
out and out gift to charity, the court may direct another scheme. At first 
glance, one would think that the whole doctrine was intended for just such a 
situation as the present one. 


In The Cy-Prés Doctrine, by Sheridan and Delany,'* are stated the elements 
involved in the application of the doctrine. They are: 
1. A gift of specific or ascertainable property by a donor to some charitable purposes, 


2. A determination by the court that this specific gift either embraced a broader plan of which 
the specific gift was only a mode of application or was out and out, 


3. The defeat of the specific gift, and 


4. An application of the property by the court by order to achieve the continued fulfilment 
of the broader plan, if any, or to charity anyway. 


The doctrine is also very well outlined by Parker, J. in Re Wilson'* as follows: 


First of all we have a class of cases where in form, the gift is given for a particular charitable 
purpose, but it is possible taking the will as a whole, to say that, notwithstanding the form of 
the gift, the paramount intention, according to the true construction of the will, is to give 
the property in the first instance for a general charitable purpose and to graft on to the general 
gift.a direction as to the desires or intention of the testator as to the manner in which the 
general gift is to be carried into effect. ...... Then there is the second class of cases, where, 
on the true construction of the will, no such paramount general intention can be inferred, or 
where the gift, being in form a particular gift—a gift for a particular purpose—and it being 
impossible to carry out that particular purpose, the whole gift is held to fail. 


It is evident that Louis Brier had a paramount general charitable intention 
because he provided that if no institutions such as he described were in 
existence at the end of fifty years, then his executors and trustees were 
to apply the funds to some other charitable object within the province. Apply- 
ing the four elements of the doctrine as set down by Sheridan and Delany to 
the facts of this case, it would appear that the doctrine should apply. There 
was a gift of specific or ascertainable property; it either embraced a broader 
plan or was out and out, and the specific gift had been defeated, either by the 
rule against perpetuities or impracticability. However, there are real problems 
that arise when it has been decided that the gift violates the rule against 
perpetuities. The fact that it is either stated or implied in the two passages 
just quoted that the gift has to be given, that is, it must be immediate or out 
and out, indicates that cy-prés cannot apply to contingent gifts. Jarman on 
Wills,’* seems to state just that: 


Cherry v. Mott 40 E.R. 323 shows that there may be a conditional legacy to a charity as well 
as for any other purpose, and that if the condition is not fulfilled, the legacy fails in substance. 
And if the condition is such that it need not be performed within the limits allowed by the 
rule against perpetuities the gift is void. Such cases must be distinguished from those where 
the intention is to give a fund to charity at once, though there may be an indefinite suspense 
or abeyance in its actual application. If the particular purposes may be answered, though not 
immediately, the fund will be retained—how long does not clearly appear: but if those purposes 
turn out on inquiry to be impractical, then the fund will be applied cy-prés. And during such 
retention there is no resulting trust for the heir or next-of-kin. 


12Sweet & Maxwell Ltd., London, 1959, p. 4. 
18[1913] 1 Ch. 314 at p. 321. 
‘48th ed., at p. 267, and see Morris and Leach, p. 256, Keeton, Law of Trust, 6th ed., p. 164. 
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But a close reading of this passage reveals that once you find in a situation that 
there is an intention to give a fund to charity at once even if the plan provides 
for an abeyance, no question of contingency can arise, because the overriding 
principle of cy-prés protects it from such destruction. If cy-prés were never 
heard of in English law, many of the situations that it protects would have been 
avoided by the rule against perpetuities. Although none of the authorities deal 
with this problem directly, Morris and Leach,'* states when referring to the 
application of the doctrine to non-charitable gifts: 
Ic has been pointed out, however, that in all the cases in which the cy-prés doctrine has been 
applied, the limitations would have otherwise infringed the modern Rule against Perpetuities 
as well as the rule in Whitby v. Mitchell. 
Keeton simply says,’* 


If the trust is for an institution, a general charitable purpose being expressed, and an 
institution cotresponding with that indicated cannot be discovered, or has never existed, the 
gift in prima facie charitable, since the testator’s; intention could not have been a benefit 
such a hypothetical institution only. 


This passage indicates that even if the gift is to a non-existing institution it 
would be applied cy-prés. If vesting is a prerequisite to the doctrine applying 
it would appear that this statement by Keeton is wrong because property cannot 
be vested in someone or something that does not exist. It is only reasonable 
that the existence of the charity is as much a condition precedent as any other 
contingency. Contiagency and vesting never seem to pose much of a problem 
and even seem to be ignored in most cases when the doctrine is applied. The 
important elements to which the main attention is directed are a general in- 
tention to benefit charity and the specification by the testator of an object the 
performance of which becomes impracticable or impossible. If the court in 
this case were restricted to this type of thinking in contruing Louis Brier’s will, 
there would have been no logical reason why the gifts should not have been 
applied cy-prés. 
Immediately following his discussion of contingent gifts to charities Gray’” 
says: 
Immediate Gift. It the Court, however can see an intention to make an unconditional gift 
to charity (and the Court is very keen-sighted to discover this intention), then the gift will be 
regarded as immediate, not subject to any condition precedent, and therefore not within the 
scope of the Rule against Perpetuities. The mode pointed cut by the testator is only one 
way, though the preferable way, of carrying out the charitable purpose; and if it cannot, with 
regard to the general charitable intention, be carried out in that way, it will be carried out 
cy-prés. Thus while the Court will allow the fund to be transferred to a corporation not in 
existence at the time of the gift, if such corporation is constituted in a reasonable time, it will 
not recognize the right of such non-existent corporation to keep the fund locked up until such 


time as it may please itself to be incorporated. The formation of the corporation is not a 
condition precedent to the charitable trust, and therefore the trust is not too remote. 


In the ptesent case the non-existence of the corporation was the only real 
condition precedent and it is apparent that Gray’s description in the latter half 
of this quotation fits the present case well. At the beginning of the passage 
when Gray says that if the Court can see an intention to make an unconditional 
gift to charity, he is speaking of charity in a general sense as contrasted with a 
specific charity. It would seem that if the testator designated a specific charity 
but the whole spirit of his will indicated a desire to benefit charity in general 
then the gift would be regarded as general and immediate. As Gray says, the 
courts are keen-sighted in discovering such an intention and certainly they 








15Gray, Tht Rule Against Perpetuities, 4th ed., p. 581. 
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should be. The fine distinction here pointed out (whether the gift is contingent 
to a specific charity or is immediate to charity generally with a specific scheme) 
is stated more precisely by Dixon, J. of the Australian High Court in Monds 
v. Stackhouse.’* 


The principle by which the question is governed involves what may seem to be a refined 
distinction, but it is a clear distinction. If there is a gift impressed with an immediate 
trust for a charitable purpose it is good, nothwithstanding that the actual application of the 
fund in carrying the purpose into execution must await an event that may or may not happen 
within the period prescribed by the rule against perpetuites. But if such an event is made the 
occasion, not of the application or expenditure of the fund, but of the subjection of the fund 
to the charitable trust itself, that is another matter. A trust which only arises or becomes 
operative upon a condition which may not occur within the period allowed by the rule against 
perpetuities is bad for remoteness notwithstanding that it is a charitable trust. Where the 
trust has a particular object in view, to which the fund cannot be applied until the happening 
of a future contingent event, it may appear that the gift to the charity is subject to a condition 
precedent, so that if it is capable of fulfillment outside the period allowed by the rule the 
trust will be void. But consistently with the selection of a particular charitable object as a 
means of effecting his charitable aims, a testator may manifest a more general charitable 
intenion: cf. Attorney-General (N.S.W.) y. Perpeutal Trustee Co. Ltd. (1940) 63 C.L.R. 
209, at pp. 219, 223-225. If the general charitable intention is impressed upon the fund from 
the beginning it is immaterial that the particular means chosen for effectuating the intention 
may await an uncertain event capable of occuring outside the prescribed period. For there is 
a gift to charity operative at once and only the particular application is suspended. 


He then cites authority and goes on to say on the next page: 
The decided cases show that before adopting a construction which makes the gift to charity 
depend upon a condition precedent consisting in an uncertain future event, it is necessary to be 
satisfied that such is the true meaning of the will. If no overriding and more general intention 
in favor of charity operating from the beginning is discoverable, it may be found that what 
looks like a condition precedent is in truth a condition subsequent. 
Both in the main clauses of his will and the residuary clause, Louis Brier 
directed that his trustees were to give the moneys to other charities if the ones 
he had in mind were not in existence after fifty years. One cannot help but 
feel on studying the provisions of his will, that he was setting up a scheme 
rather than a series of conditions precedent, and that this was really just a case 
of the scheme being impracticable and perhaps even impossible. If cy-prés 
applies to gifts otherwise void for remoteness it would have to be on this basis, 
that although the specific direction to a specific charity is conditional and 
offends, there is a general overriding intention that no matter what, the gift 
should go to some charity. On the other hand, it could be contended that 
since there is a condition precedent to the specific gift then no general 
charitable intention to devote the gift to charity once and for all could be found. 


A very illuminating case on this point is In re Swain,'' where the testator 
bequeathed the residue of his estate to his trustee to hold in trust for his niece 
for life and then to give the income to three poor people and, “I further direct 
that the said annuities shall not become payable until the said reserve fund 
shall amount to 400 1.” Stirling, L.J. quoted the rules from Chamberlayne v. 
Brockett and then went on to say,’ 


We think that, subject to the life estate given to Elizabeth Price, the residuary real and 
personal estate was devoted to charity as from the testator’s death, and that the direction to 
postpone the payments of the annuities until the reserve fund reached 400 1 was not a 
condition precedent to the charitable gift coming into effect, but was a direction as to the 
particular application of the charitable fund, and was intended to secure the working of the 
charity in the most beneficial manner. 


16 (1948) 77 C.L.R. 232, at p. 248. 
17/1905/ 1 Ch. 669 at p. 675. 
18Supra. at p. 675. 
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Martin v. Maugham"’ was also a case of a direction to accumulate and the gift 
there was also held to be good. The courts in these two cases were keen to 
find that there was an intention to devote the fund to charity immediately. 
It is important to notice also that in the former case, the trustee of the will and 
the trustee for the charitable object were the same person, just as in the present 
case. 


In Loscombe v. Wintringham™ the testator bequeathed 500 1 “to the 
governors, guardians, and trustees of a society instituted for the increase and 
encouragement of good servants.” The gift was valid and applied cy-prés 
although no such institution existed and although such trustees as he bequeath- 
ed the money to did not exist. These last three cases point out situations 
similar to the present case but where the courts allowed them to stand. 


An American case similar to the present one was critically commented upon 
by the editor in 48 Harvard Law Review, page 1260. 


The attempted creation of a future charitable gift led to a novel decision by the New Jersey 
Court in First Camden Nat. Bank & Trust Co. v. Collins. There the testator devised the 
bulk cf his estate to a trustee to invest and accumulate income during the life of the survivor 
or six named infants and 21 years thereafter. ‘After the expiration” of this period, the 
trustee was directed to “proceed to form” a charitable corporation to which the accumulated 
fund was to be “then” transferred. Because of the possible interval between the te-mination 
of the legal period and the formation of the corporation, the court held the entire gift invalid. 
This result would have been unavoidable had the gift not been charitable, but the court could 
have found ample authority that the non-existence of the corporation might be disregarded 
and the fund applied, as ic were, cy-prés. Thus a New York court recently sustained a will 
which directed the formation cf a corporation “as soon as convenient and possible” and pro- 
ceeded, “When such a corporation shall be so incorporated . . . . I give” to the corporate 
trustees the residuary estate. But in spite of the concern ordinarily manifested by the courts 
to uphold charitable gifts, the New Jersey court looked with undisguised disapproval on this 
particular testamentary scheme, which cut off the testator’s family with a pittance and 
contemplated the accumulation of an enormous fund for the religious education of youth in 
the distance future. 


It is unfortunate that the law is so uncertain in an area which has had so 
many years to develop. With the increasing accumulation of large estates in 
Canada, such problems as this will recur more frequently, and if any lesson is 
to be learned by the lawyer when aiding a testator in setting up a scheme to 
benefit charity, it would be to avoid details which suggest a contingency and 
direct the property to be paid over immediately to some hospital, orphanage, 
or some other existing charitable institution, rather than try to give effect to 
what the testator more particularly would have intended. Re Brier could just 
as easily have been decided the other way. It was definitely a borderline case. 
It is submitted that with a more careful consideration of the testator’s intention 
and of the preference of the law for charitable bequests, the gift would have 
been upheld. It is unfortunate that this case, which merited deep and thorough 
study, was dealt with so summarily and uncreatively by the courts, especially 
when its consequences could be so far reaching. 


1914 Sim. 230 
°013 Beav. 87. 
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